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SUPERFUND CLEANUP ACCELERATION ACT 


WEDNESDAY, MARCH 5, 1997 
U.S. Senate, 

Committee on Environment and Public Works, 

Subcommittee on Superfund, Waste Control 

AND Risk Assessment, 

Washington, DC. 

The committee met, pursuant to notice, at 9:34 a.m. in room 406, 
Senate Dirksen Building, Hon. Robert Smith (chairman of the sub- 
committee) presiding. 

Present: Senators Smith, Inhofe, Allard, Thomas, Lautenberg, 
and Chafee [ex officio]. 

Also present: Senator Baucus. 

OPENING STATEMENT OF HON. ROBERT SMITH, U.S. SENATOR 
FROM THE STATE OF NEW HAMPSHIRE 

Senator Smith. The subcommittee will come to order. 

I’d like to welcome Administrator Browner here this morning and 
thank her for being here. We look forward to hearing your testi- 
mony and discussing Superfund reform. 

We do have 11 witnesses this morning, 10 following you, Admin- 
istrator Browner, so I’m going to be very brief in my opening re- 
marks. 

We’ve expended a lot of time and effort over the past 3 or 4 years 
to try to get Superfund reauthorized. I think there are a number 
of areas that we agree upon; there clearly are many that we don’t 
agree upon. I hope though that we can reach common ground. 

I think the American people realize that this legislation, in spite 
of good intentions, has not done the job that it was designed to do. 
While we continue to debate it, there are people out there who are 
frankly innocent victims of this. We will hear from some of them 
today who are caught up in this liability mess. 

We owe it to them and to the environment to get this situation 
straightened out so that more money can be put toward cleanup 
and less toward administrative and legal costs. So I think we can 
do a better job, we can do a faster job, we can streamline and I’m 
hopeful that we’ll be able to come up with some type of com- 
promise, if that’s what it takes, to get Superfund reauthorized. 

I must say I was somewhat taken aback by the intensity of the 
negative comments in your statement, Administrator Browner, re- 
garding S. 8, but I look forward to discussing that with you. We 
spent many hours, many days, many weeks of meetings both at the 
staff level and at the personal level working from the committee’s 
bill from last year, S. 1285, to work toward a compromise. 

( 1 ) 
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I felt that we were a lot closer than the remarks that you made 
in your statement seem to indicate, but maybe we’ll be able to find 
some common ground along the way this morning. 

Thank you. 

[The prepared statement of Senator Smith follows:] 

Prepared Statement of Hon. Robert Smith, U.S. Senator erom the State of 

New Hampshire 

Good morning. I would like to thank everyone for coming to this morning’s hear- 
ing. We are here today to receive testimony on S. 8, the “Superfund Cleanup Accel- 
eration Act of 1997.” 

I am going to be brief in my remarks. Frankly, the American people have been 
waiting too long for comprehensive Superfund reform, and I for one, don’t want to 
waste any more time. We have expended a lot of effort on this subject over the past 
4 years, and as a result of extensive negotiations we conducted in the last Congress, 
I believe that I can say that the number of areas we agree upon, significantly out- 
numbers the areas that we don’t. In those areas we don’t agree, I believe that we 
are close to reaching common ground. 

Superfund came about in 1980 in an effort to quickly clean up the toxic waste 
sites that scarred our Nation. We all agree that these sites need to be cleaned up. 
It is not right that one out of four of our citizens lives near a toxic waste site. Yet, 
the results of the Superfund program could be better. After 17 years, only 125 sites 
have been cleaned up and deleted from the National Priorities List. There are still 
more than 1200 sites left on the list and more are still being proposed. While some 
will suggest that more sites are being cleaned up now than previously, recent EPA 
testimony estimates cleanups are still taking 8 to 10 years to complete. The fact is, 
we can and should do a better and faster job of cleaning up these sites, and I am 
encouraged that everyone seems to agree on this point. 

Administrator Browner, whom we will hear from today, has sincerely tried to im- 
prove the Superfund program during her tenure though the use of administrative 
reforms. I think our agreement in many of these areas is indicated by the fact that 
some of the provisions in S. 8 were derived from the administrative reforms, and 
likewise, some of the EPA’s administrative reforms were based on proposals that I 
had made in the last Congress. Yet, Ms. Browner has nonetheless, remained a vigi- 
lant supporter of comprehensive Superfund reform. I appreciate her position, and 
I agree with her. 

Today, I hope we get past the rhetoric that clouds this issue. It would be unfair 
and untrue to state that anyone on this Committee doesn’t want to clean up toxic 
waste sites. That is not the reason for this bill. Instead, this bill recognizes that 
these sites are not being cleaned up fast enough. Our citizens and environment de- 
serve better. 

Today, we will hear from representatives of Federal, State and local organiza- 
tions, from environmentalists, and from businesses large and small. I want to take 
the opportunity in advance to thank the witnesses for coming today. By the end of 
their testimony, I am sure we will have a clearer picture of how we should proceed 
toward reauthorizing this important legislation. 

Senator Smith. Senator Lautenberg. 

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG, 
U.S. SENATOR FROM THE STATE OF NEW JERSEY 

Senator Lautenberg. Thanks, Mr. Chairman. 

In the interest of time and showing my appreciation for your call- 
ing this hearing, I will be brief. 

I particularly want to see us do the job better and more effi- 
ciently, to speed cleanups; but in the process, I am not willing to 
abandon the safeguards that protect the public. I believe that it’s 
possible, based on our past experience of working together — Sen- 
ator Smith, Senator Chafee, Senator Baucus and I came very close 
to a solution last Congress. 

Perhaps this is a bit of nostalgia. I feel like Frank Sinatra — they 
were very good days, but if we can be assured that the costs will 
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be distributed fairly, that the process will be closely monitored, we 
may have a successful law. I think there are certainly some weak- 
nesses in the present law. We’re going to have to work very hard, 
all of us, if we’re going to pass a bill that achieves full, bipartisan 
support. 

I would put my entire statement in the record and Mr. Chair- 
man, you heard from our distinguished committee chairman, that 
he promises to read every word of the statement if I put it in the 
record. Thusly, I’m willing to acquiesce and I will put my state- 
ment in the record. 

I thank you very much. 

[The prepared statement of Senator Lautenberg follows:] 

Prepared Statement of Hon. Frank R. Lautenberg, U.S. Senator from the 

State of New Jersey 

Mr. Chairman, I welcome this opportunity to hear from the Administration and 
a cross section of stakeholders on the reauthorization of the national hazardous 
waste cleanup law, known as Superfund. As you know, this is a program of great 
importance to my State of New Jersey, and to innumerable communities across the 
country. 73 million Americans live near toxic waste sites. That is about one in every 
four of our citizens. 

Although it is difficult to say precisely how dangerous there sites are, recent data 
from the Agency for Toxic Substance and Disease Registry are troubling. For exam- 
ple, some studies found that in all but one of New Jersey’s 21 counties, cancer rates 
in areas around hazardous waste sites exceeded the national average. Studies from 
other parts of the country also suggest that those living near toxic waste sites suffer 
disproportionately from serious health problems. 

Beyond their adverse health effects, hazardous waste sites often have serious neg- 
ative economic effects on our cities and neighborhoods. If we don’t clean these sites 
up, we will deprive communities of good jobs and needed local tax revenues. 

IJnfortunately, the Superfund program got off to a slow start. However, in recent 
years, the program has turned around. Under the Clinton Administration, toxic 
waste cleanups have been 20 percent faster and 25 percent cheaper. We have seen 
real progress in cleaning up sites, as well as an increased emphasis on fairness to 
settling parties. 

Still, all of us here today are trying to help make the system work better yet. We 
would like very much to speed cleanups, to reduce unnecessary litigation, and make 
the program work more fairly and efficiently. 

I am especially eager to hear from our witnesses about the various administrative 
reforms that have been implemented in the program. Many criticisms of Superfund 
address problems that existed long ago. In fact, I used to be a leading critic of the 
program. 

However, today’s program has changed considerably, thanks largely to improve- 
ments begun by Administrator Reilly and a broad range of significant new reforms 
developed by Administrator Browner. EPA’s reform efforts have led to a Superfund 
program that is much faster, fairer, and more efficient than it was 4 years ago, 
when these reauthorization efforts started. We need to build on those reforms, 
rather than addressing problems that no longer exist. 

During the last Congress, Senators Smith, Chafee, Baucus and I spent countless 
hours, along with the Administration, trying to resolve our differences. I remain 
committed to a process that will improve Superfund, and produce a bipartisan bill 
that deserves the President’s signature. I am hopeful we will succeed. We have 
made some significant process in certain areas, and have faith that this will con- 
tinue. 

At the same time, I am deeply concerned about some of the provisions in S. 8 that 
would dramatically reduce the responsibility of many polluters. For example, S. 8 
relieves from liability generators of industrially-derived hazardous wastes if they 
were savvy enough to have buried their waste at a landfill that also accepted ordi- 
nary household trash. In other words, the companies who elected to use midnight 
dumpers will profit. Responsible industrial generators, who paid a higher price to 
dispose of their wastes at industrial landfills, will continue to be enmeshed in Su- 
perfund’s liability scheme. This makes Superfund more unfair, not less. 

I am also concerned that S. 8 fails to adequately protect the safety of our drinking 
water because it fails to require that groundwater be cleaned up. The bill also re- 
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peals an existing preference for cleaning up the pollution to protect future genera- 
tions and the environment. Instead, S. 8 would allow the materials to remain at 
sites, so long as there is a fence around them, even if the materials continue to pose 
health risks. 

In addition, I am very concerned about the broad authority granted to States 
without a showing that they have the technical and financial capacity to adequately 
protect public health and the environment. 

To help us explore these issues, I look forward to the comments today of Carol 
Browner and all the witnesses, in particular the two witnesses from New Jersey. 
Robert Spiegel will explain the importance of community participation in Superfund 
decisionmaking. His experience at the CIC site in New Jersey shows the benefits 
and savings that can be achieved if the community is part of the process. I also 
want to welcome one of the leading State managers of hazardous waste cleanup. 
Rich Gimello, who operates the hazardous cleanup program in New Jersey and 
today is representing Governor Whitman and the National Governors Association. 

Senator Smith. Senator Chafee. 

OPENING STATEMENT OF HON. JOHN H. CHAFEE, 

U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Chafee. Thank you, Mr. Chairman. 

Yes, indeed, I will read Senator Lautenberg’s statement. I will 
curl up in bed this evening with it and look forward to it as an ex- 
citing bit of reading. 

It isn’t just this statement of yours, Senator Lautenberg, that I’ll 
read, I make an effort to read all of your statements. The effort 
hasn’t been totally successful, I will confess. 

[Laughter.] 

Senator Chafee. I will not have a long statement, Mr. Chair- 
man. 

I just want to say that we’ve made tremendous efforts to accom- 
modate the desires that have been put forth over the years. You 
and I joined together in co-sponsoring S. 8. It’s not a dream pack- 
age for any particular interests; it’s an effort that I believe will 
greatly improve the status quo. 

I don’t think that anybody thinks that the existing law is func- 
tioning correctly. Our new liability proposal moves a considerable 
distance toward the Administration and the proposals that the cur- 
rent minority had made in years past. 

I look forward to Administrator Browner’s testimony. 

Mr. Chairman, I also want to thank you for all the time and ef- 
fort you’ve put into this over the years. You’ve been a stalwart in 
trying to achieve success in this measure and I want to publicly 
commend you for what you’ve done. 

[The prepared statement of Senator Chafee follows:] 

Prepared Statement of Hon. John H. Chafee, U.S. Senator from the State 

OF Rhode Island 

Good morning. I want to thank Senator Smith for holding this hearing on S. 8, 
the Superfund Cleanup Acceleration Act of 1997. Thanks to his leadership, we are 
closer to comprehensive reform of this troubled program. We are off to a very fast 
start this year. Working together with the Minority and Administration, we stand 
a good chance of enacting Superfund reform legislation in the 105th Congress. 

I also want to thank Senators Baucus and Lautenberg. While I know they con- 
tinue to have problems with provisions in S. 8, I know they are ready to roll up 
their sleeves and get to work on our common agenda: real legislative reform for Su- 
perfund’s problems. 

Finally, I want to thank Carol Browner, EPA Administrator and the Administra- 
tion’s leader on Superfund. We have spent many hours together personally trying 
to bridge our differences on Superfund. I look forward to her testimony today and 
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to a successful conclusion to the bipartisan negotiations we started but could not 
finish in the 104th Congress. 

I would like to say a few words about how S. 8 was developed. At the outset of 
the 105th Congress, the Republican Conference collectively decided to include a 
Superfund reform bill as one of its ten highest legislative priorities. S. 8 was drafted 
in a short period of time in order to be introduced with other Republican Leadership 
priority bills on January 21, 1997. 

S. 8 is based on the discussions and negotiations conducted in the 104th Congress 
on S. 1285. It differs significantly from its 104th Congress predecessor in a number 
of key areas. The most significant changes in S. 8 from S. 1285 are in titles dealing 
with brownfields, selection of remedial actions, liability, and natural resource dam- 
ages. We intentionally drafted S. 8 to considerably narrow the differences with the 
Minority and the Administration that were identified in the previous negotiations 
on S. 1285. I must say, however, after reading through EPA’s testimony I fear the 
Administrator may think that this bill moved away from her position and not to- 
wards it. 

Superfund remains our most troubled environmental statute. The time has come 
to reform this program, which was designed to clean up toxic waste sites. Instead, 
it has brought about too much litigation, not enough cleanup, inefficient use of 
scarce resources, and decaying cities, where many abandoned sites are not being re- 
developed because potential developers fear incurring Superfund liability. 

I have joined Senator Smith in cosponsoring S. 8. The bill is not a “dream pack- 
age” for any particular interest. Rather, S. 8 is a comprehensive reform effort which, 
when enacted, will be a tremendous improvement over the status quo. 

As we discussed at yesterday’s hearing, a central focus of the Superfund Cleanup 
Acceleration Act of 1997 is brownfields revitalization. It is our position that com- 
prehensive reform of Superfund is necessary to spur redevelopment at low-risk sites, 
and the higher-risk sites that might score high enough to be on the Superfund Na- 
tional Priority List. In all likelihood most of these “NPL-caliber” sites never will be 
added to the list. There are 200 such sites in Rhode Island alone, many with rede- 
velopment potential. 

Our new liability proposal moves a considerable distance towards the Administra- 
tion and Minority proposals of years past. It attempts to target relief toward three 
central problems in Superfund liability: first, the unfairness of imposing joint and 
several liability on parties whose liability is in fact capable of proportional alloca- 
tion; second, the unfairness of a liability net that is cast so wide that it sweeps in 
parties no one ever foresaw as potentially responsible parties, like small businesses; 
and third, a liability system that encourages claims and counterclaims at sites with 
hundreds or thousands of small-volume waste contributors. S. 8 does not create a 
blanket exclusion for any class of site. Instead it focuses on the parties and their 
conduct. 

So who will pay for cleanup under this new proposal? If you polluted a site, you 
will have to pay your proportional share of the costs of cleanup. If your liability is 
excused in some way by the public policy-based liability protections in this proposal, 
your share is paid by the teixes we are reimposing upon industry. What could pos- 
sibly be fairer? 

There are significant changes to other provisions of the bill that reflect our hun- 
dreds of hours of negotiations last year. We have clarified groundwater provisions 
to ensure protection of uncontaminated groundwater and where, technically prac- 
ticable, restore contaminated groundwater. We have limited more narrowly the cir- 
cumstances under which an old remedy can be reopened and strengthened the roles 
of governors in that process. We have loosened the cap on additions to the NPL. 
We have streamlined the natural resource damages provision to focus on restoration 
and not speculative damage measures. We have added money for Brownfields reme- 
diation. We feel we have moved a great distance in a short time. 

The effort to reform Superfund should be a bi-partisan one. In the last Congress, 
Senator Smith and I enjoyed a positive working relationship with our Minority 
counterparts. Senators Baucus and Smith. I know that the Minority and Adminis- 
tration have concerns over the process for moving forward, and I appreciated Sen- 
ator Baucus’ comments on this issue before yesterday’s hearing. I know we can work 
out a process that is acceptable to all sides. 

President Clinton and others in his Administration, including Administrator 
Browner, have long-since recognized the need to reform Superfund. In fact, EPA has 
undertaken three rounds of Administrative reforms of Superfund. While these re- 
forms do address some of the problems inherent in Superfund, they are no sub- 
stitute for a thorough legislative overhaul. I know the Administrator agrees with me 
on this. 
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There is merit in many of the EPA reforms. Indeed, many of policies contained 
in these reforms have long been advocated by Republicans. Two examples are clean- 
ups based on future use of the site, and an expanded use of federal money for or- 
phan shares. However, these administrative changes are mere exercises of EPA or 
Justice Department discretion. Because these reforms are discretionary, there is no 
long-term certainty in EPA-issued guidance. Guidance can be changed at the whim 
of the issuing official. For these reasons, any significant changes to the Superfund 
statute must be achieved through the legislative process. 

It is long-past time that we reform the Superfund statute. With a concerted bi- 
partisan effort, we can achieve Superfund reform this year. We cannot put off 
Superfund reform any longer; the cost is simply too great. 

Senator Chafee. Thank you, Mr. Chairman. 

Senator Baucus. 

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR 
FROM THE STATE OF MONTANA 

Senator Baucus. Thank you, Mr. Chairman. 

Mr. Chairman, I’m not sure anybody’s going to read my state- 
ment, so I’m going to give it. It’s very brief. 

As I look out in the audience. I’m struck with how many years 
we’ve been at this. I’m reminded of Yogi Berra’s statement, “It’s 
deja vu all over again.” 

Administrator Browner has talked to us many times about 
Superfund; we’ve had a large number of witnesses at hearings and 
spent many hours on this subject. During the last 4 years, we’ve 
had 20 hearings on Superfund. 

We’ve had 3 days of markup, and we’ve heard from 161 wit- 
nesses, whose compiled testimony comes out to 4,490 pages already 
and we still don’t have a bill. It’s my hope, and I know it’s the hope 
of all of us, that is going to change, that this might be the begin- 
ning of the end. 

I’m reminded of Winston Churchill’s statement many years ago 
during the Second World War and whether the war was at the be- 
ginning of the end, and he said that it was the end of the begin- 
ning. 

It’s my hope that this effort is the beginning of the end and we’re 
going to wrap this up in this Congress. 

I’d like also to recall a point that I made in yesterday’s hearing — 
maybe we can use the Safe Drinking Water Act as a model. We 
worked together, and worked hard without a lot of fanfare, getting 
the job done. As I mentioned yesterday, that bill passed because it 
was a “win-win” situation. 

It was win-win, first of all, because we did reduce Federal regula- 
tions, but we also helped improve the quality of drinking water. In 
this case, I think we can and we should reduce the cost of the 
Superfund program. We should make cleanups more efficient. I 
think we can do that in a new law. In many respects. Adminis- 
trator Browner has already done so with the regulatory powers of 
the EPA Administrator. I think we can also make the liability sys- 
tem more fair. Those are very important goals. 

On the other side of the “win-win” coin, I think we can also in- 
crease environmental protection. More than 70 million Americans 
live within 4 miles of a Superfund site. I think those Americans 
want us to pass a law that provides them with more protection, Mr. 
Chairman, not less, and also a statute that gives them a greater 
voice in how a cleanup will affect the future of their communities. 
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If there is an opportunity for more local involvement earlier on, 
that will help improve environmental protection. 

So as we work together, I urge all of us to look creatively for win- 
win solutions. 

Turning very briefly to the specifics of S. 8, first, there is good 
news. S. 8 is better than S285 from last year, in the last Congress. 
That’s a fact. A month of discussions and negotiations have paid 
off. 

Still, we still have a long way to go. I have several significant 
concerns which I have described in my prepared statement which 
I know all of you will read very assiduously and I ask that be in- 
cluded in the record, Mr. Chairman. 

I’ll mention just one, natural resource damages. I don’t want to 
belabor the point. I’ve made it before, and the natural resource 
damages provisions of S. 8 contain improvements over previous 
versions. Let me just say this: The Clark Fork site in Montana is 
the largest Superfund site in the Nation — I repeat, the largest 
Superfund site in the Nation. The natural resource damage is mas- 
sive; it stretches for 135 miles from Butte, MT, to Missoula, MT. 
The State of Montana has filed a damage claim for more than $700 
million to restore the damaged resources. 

The State of Montana has pressed this case hard to Republican 
administrations, to Democratic administrations in Montana for 13 
years. The case finally went to trial just a few days ago on Monday 
of this week. 

Maybe we will prove our case, maybe we won’t; that’s for the 
court to decide. For my part, I will do everything in my power to 
prevent anyone from pulling the rug out from under Montana on 
the courthouse steps. 

These and other remaining issues are very serious, Mr. Chair- 
man. We all know that, but they are not insurmountable. It is my 
hope, with a little more hard work, and with the cooperation of the 
Administration, we can get a good bipartisan bill this year finally. 

[The prepared statement of Senator Baucus follows:] 

Prepared Statement of Hon. Max Baucus, U.S. Senator from the 
State oe Montana 


Thank you, Mr. Chairman. 

I never intended to make Superfund the focus of my Senate career, but it is start- 
ing to seem that way. 

During the 103d Congress, we held 11 hearings and 3 days of mark up on Super- 
fund reform. Last Congress, we held nine hearings. We’ve heard from a total of 161 
witnesses, and compiled 4,490 pages of testimony. 

Hopefully, today’s hearing is the beginning of the end. 

I’d like to make a couple of basic points. 

First, Superfund is a very important environmental program. Love Canal was not 
some kind of a fluke. As our country industrialized, there was an unfortunate side 
effect: the creation of toxic waste sites that threaten public health and the environ- 
ment. 

There are at least 1,300 of these sites, all across the country. When State and 
local resources seemed inadequate to clean these sites up, Congress created the 
Superfund program to get the job done. And we were right to do so. 

Second, Superfund has had its problems. The program got off to a terrible start. 
Some people went to jail. 

Even after the initial problems were solved, cleanups were slow, paperwork piled 
up, and transaction costs were out of sight. 

But things have changed. First under Bill Reilly, and now under Carol Browner, 
EPA has made significant improvements in the Superfund program. 
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As we will hear today from Administrator Browner, EPA has taken steps to accel- 
erate cleanup, cut litigation, and improve the quality of cleanup. Many of those re- 
forms seem to he working. 

EPA has now cleaned up over 400 sites, begun work at more than 1,200 sites, 
and settled liability with 14,000 small parties. These are positive steps. 

I believe that we can go even further. For example, I support legislative changes 
to make cleanups more efficient. To reduce litigation and other transaction costs, 
especially for municipalities and small businesses. To enhance the State role. 

I also believe that we have a good opportunity this Congress to produce a solid 
bipartisan Superfund bill that the President will sign. 

But we are not there yet. 

Clearly, S. 8 is better than where we started last Congress. The months of discus- 
sions and negotiations seem to have paid off. But a number of serious concerns re- 
main. 

Most importantly, the new bill includes changes that allow up to 600 existing 
cleanup agreements to be reopened, restudied and renegotiated. Undoing decisions 
that have already been agreed to will only delay cleanup and reopen old wounds. 

It also includes changes that will dramatically reduce the amount of cleanup at 
some sites. 

For example, it allows highly toxic wastes to remain untreated and left in place. 
And it requires groundwater to be cleaned up only if doing so will cost less than 
letting nature do the job or restricting the uses of that water. 

It continues to prevent streams, wildlife habitats and other natural resources 
damaged from long-term pollution from being fully restored. 

Finally, it exempts many large, viable companies from their responsibility to clean 
up toxic dumps that they helped create. By exempting these companies, it puts the 
burden of paying for cleanup on the backs of the taxpayer. 

The proposal would have a particularly harsh effect on my State of Montana. It 
would allow signed cleanup agreements to be reopened, thereby delaying cleanups 
in a dozen places throughout the State. And it would undermine efforts to restore 
the damage along the Clark Fork river. 

I don’t want to belabor this point. I’ve talked about it before, at some length. And 
the natural resource damage provisions of S. 8 contain some significant improve- 
ments over previous versions. 

But let me just say this. The Clark Fork site is the largest Superfund site in the 
Nation. The natural resource damage is massive. It stretches for 135 miles, from 
Butte up to Missoula. 

The State of Montana filed a damage, claim seeking more than $700 million to 
restore the damaged resources. Montana has prosecuted this case vigorously, 
through Republican and Democratic administrations, for 13 years. 

The case finally went to trial Monday. 

Maybe we’ll prove our case. Maybe we won’t. That’s for the court to decide. But, 
for my part, I will do everything in my power to prevent Congress from pulling the 
rug out from under Montana on the courthouse steps. 

These and other remaining issues are serious. But they are not insurmountable. 
It is my hope, Mr. Chairman, that with a little more hard work, and the cooperation 
of the Administration, we can get a good bipartisan bill this year. 

Senator Smith. Thank you very much, Senator Baucus. I have a 
statement by Senator Boxer for the record. 

[The prepared statement of Senator Boxer follows:] 

Prepared Statement of Hon. Barbara Boxer, U.S. Senator from the State of 

California 

Thank you, Mr. Chairman, for calling this hearing today to continue discussions 
toward meaningful reform of the Superfund program. I am hopeful that your dedica- 
tion, and the hard work of Senator Lautenberg and other members of this sub- 
committee, will make Superfund reform a reality this session. 

Mr. Chairman, as you know, Superfund is one of the most important environ- 
mental laws for the people of California. California has ninety-six Superfund sites, 
the third highest number of any State, and seven Natural Resource Damage sites, 
more than any other State. Over forty percent of Californians live within four miles 
of a Superfund site. 

Superfund helps protect the health and environment of millions of Californians 
by addressing some of the most contaminated sites in my State. An example is the 
Montrose Chemical Corporation Site (that contaminated with DDTs and PCBs four 
different groundwater aquifers, two of which are a source of drinking water. An- 
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other is the Purity Oil Sales Site in Fresno, where the soil is contaminated with 
lead. This was an area where the children of migrant farm workers regularly 
played. 

Clearly we need to fix the problems with Superfund, but I am concerned that the 
proposal before us does not adequately reflect fundamental principles that I believe 
need to be the basis for reform. 

We need reform that will streamline the Superfund process, speed-up cleanups at 
Superfund sites, and help eliminate unnecessary litigation without compromising 
the principles of “polluter pays” and “putting public health and safety first”. 

Provisions such as the reopening of Records of Decision (ROD’s) seem to go 
against the concept of streamlining and speeding up cleanups. If ROD’s are re- 
opened, the over 46 sites (48 percent of California National Priority List Superfund 
sites) that have a final ROD in place could face ROD petitions that would stop all 
ongoing cleanup efforts pending review. 

If rod’s were reopened, the San Gabriel accord (which was signed in March 
1994) would be undermined. The groundwater aquifer underlying the San Gabriel 
Valley is one of the most complex and contaminated Superfund sites in the country. 
The site has been on the Superfund list since 1984. Over 10,000 businesses and 
other parties potentially share liability for this problem. It is a truly unique site 
that is being successfully worked on by PRP’s, EPA and the State of California. 

At the Baldwin Park site in San Gabriel Valley, a reopening of the ROD could 
result in an additional year plus $800,000 to redo the documentation. The San Ga- 
briel Valley Water Quality Authority has estimated that the delays in cleanup 
would add $25 million to the cost of treatment because of further spread of contami- 
nation during the delay. 

The groundwater aquifer underlying the San Gabriel Valley is one of the most 
complex and contaminated Superfund sites in the country. The site has been on the 
Superfund list since 1984. Over 10,000 businesses and other parties potentially 
share liability for this problem. It is a truly unique site that is being successfully 
worked on by PRP’s, EPA and the State of California. 

Mr. Chairman, the goal of minimizing the cost of cleanup is a sound one, but I 
believe that cost should come into consideration only after we agree to certain clean- 
up standards and remedies that have been selected on the basis of public health 
and safety. Provisions in the bill emphasize cost savings over public health and en- 
vironmental restoration. 

I believe that if we mandate that selection of cleanup remedies be dictated by cost 
considerations, it will inevitably lead to cleanups that are less protective of the pub- 
lic health. Putting cost first will in effect shift our emphasis away from cleanup to- 
ward less expensive short term containment strategies. We will in effect be putting 
the burden of cleanup on future generations. 

On the issue of remedy selection, I would also like to emphasize my concern with 
provisions in the bill which could limit EPA’s ability to protect children and other 
sensitive subpopulations. This could lead to the selection of cleanup remedies that 
overlook the fact that children are more susceptible and more at risk from exposure. 
Cleanups and even containment strategies might not be protective of our children’s 
health and safety. 

Mr. Chairman, our liability scheme in Superfund must reflect the “polluter pays” 
principle. This principle has been very successful in requiring polluters to pay for 
cleanup. It has helped recast a corporate mind-set that once saw the careless dump- 
ing of toxic waste as every day business-as-usual and has acted to deter careless 
disposal and encourage pollution prevention. 

The bill before us contains very broad liability exemptions that will in effect re- 
move cleanup responsibility from polluters and place the burden on States and tax- 
payers. I believe that the goals of the Superfund program can best be achieved with 
a sound liability scheme and an effective funding mechanism to pay for cleanups. 

Another concern I have with the bill is the provision that would not allow the 
States to enforce their own stricter cleanup standards and recover costs from Poten- 
tial Responsible Parties. The preemption of California’s ability to apply stricter 
cleanup standards would mean that, in the case of the Baldwin Park site, the State 
of California would have to pay an additional $5 million in capital and $20 million 
in operation and maintenance costs to bridge the gap between Federal and State 
drinking water standards. 

One other concern I want to briefly mention is the bill’s provisions on ground- 
water cleanup which I believe would jeopardize groundwater safety. Groundwater 
cleanup issues are of major concern to California. Ninety-two percent of the sites 
in California involve groundwater contamination. Most (81 percent) NPL sites are 
in residential areas. At least 3.2 million people get their drinking water from 
aquifers over which a site is located. 
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The bill before us only requires the selection of cleanup remedies that will “pre- 
vent or eliminate any actual human ingestion of contaminated drinking water”. The 
most cost effective strategy might be to put a filter on a tap or simply provide bot- 
tled water — delaying any cleanup and allowing contaminated groundwater to spread 
or go unchecked. 

Mr. Chairman, thank you for the opportunity to express my concerns. I look for- 
ward to continued work with you to achieve meanin^ul reform and would like to 
extend a warm welcome to Administrator Browner and all of today’s witnesses. 

Senator Smith. Administrator Browner, before I turn to you, I 
just want to mention one of your aides. Bob Hickmott, who is the 
Associate Administrator for congressional and Legislative Affairs, I 
understand is leaving to go to Secretary Cuomo’s department. He 
now goes with Elliott Laws. You’re driving everybody out of your 
department now. 

[Laughter.] 

Senator Smith. You can defend yourself on that, if you like. 

Let me just say good luck to you. Bob. It’s been a pleasure work- 
ing with you. 

I’ll turn to you now, Ms. Browner. As you know, your statement 
is made a part of the record and if you can summarize as briefly 
as possible, we’d appreciate it. 

Welcome. 

STATEMENT OF HON. CAROL M. BROWNER, ADMINISTRATOR, 
ENVIRONMENTAL PROTECTION AGENCY 

Ms. Browner. Certainly, Mr. Chairman. 

Members of the subcommittee, thank you for this opportunity to 
testify on the subject of reforming our country’s toxic waste cleanup 
program. 

Several times, I don’t think at all 20 hearings, but certainly at 
a number of hearings over the past 4 years, I have had the privi- 
lege to appear before this subcommittee to discuss how we can best 
work together to eliminate the toxic waste sites that plague far too 
many of our communities, and to do it faster, fairer and more effi- 
ciently. 

Each time, you have heard me say that legislative reform is 
needed to improve Superfund. Each time, I think there has been 
a consensus in this committee that something should be done legis- 
latively to strengthen the program and to enable it to fulfill its po- 
tential for improving the quality of life in our country. 

On behalf of the 1 in 4 Americans, including 10 million children 
who live within 4 miles of a toxic waste dump, we must not let 
Superfund fall short of its promise. We must not shrink from our 
shared responsibility to find better, more effective ways to clean up 
the Nation’s worst sites, to work with affected communities and to 
give them hope for the future. 

Mr. Chairman, it is time for us to hammer out responsible, con- 
sensus-based legislation that we can all agree on and to finish the 
job of ridding America’s neighborhoods of toxic waste dumps. 

Speaking on behalf of the Clinton administration and the array 
of Federal agencies that have a role in Superfund, let me say to 
you and to each member of this subcommittee and committee, we 
are ready, willing and able to work with you. Members of Congress 
from both sides of the aisle, with stakeholders, and especially with 
the communities across the Nation to enact legislation that will 
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cleanup these sites, return land to communities for productive use, 
and protect the health of our citizens. 

I would respectfully suggest, Mr. Chairman, that a good starting 
point would be to recognize the positive success of the administra- 
tive reforms that we have already put in place. 

When we first took office 4 years ago, I said on numerous occa- 
sions, and the President said, that Superfund was broken, that it 
needed to be fixed, and so we launched a series of innovative meas- 
ures designed to improve the work within the current statutory 
framework. 

I think we’ve all heard the story about the man, when asked why 
he kept hitting himself in the head with a hammer, replied because 
it feels so good when I stop. Mr. Chairman, I’m happy to say that 
we can now put the hammer away when it comes to Superfund. 

The Superfund Program of today, site after site, is vastly dif- 
ferent than it was 4, 8, 12 years ago. We have made major im- 
provements through our administrative reforms, we have made it 
faster, fairer, more efficient. 

We have instilled the system with more common sense and as a 
result, I think it is fair to say that many of the old criticisms sim- 
ply do not apply anymore. Thanks to our administrative reforms, 
today’s Superfund provides significantly faster cleanup at lower 
costs. On average, we have cut more than 2 years off the time it 
takes to clean up a Superfund site and we are well on our way to 
a goal of saving even more time. 

In addition, our reforms have protected thousands upon thou- 
sands of small parties from Superfund litigation, removing them 
from the liability system, the liability net, and thus, ensuring that 
their dollars are spent on actual cleanup and not on lawyers, not 
on expensive legal costs. 

We’ve worked to reduce transaction costs, to work more coopera- 
tively with responsible parties, and to increase fairness. We’ve cre- 
ated a National Remedy Review Board to review Superfund deci- 
sions, ensure consistency, fairness and cost effectiveness. We’ve up- 
dated existing remedies to ensure they are consistent with the lat- 
est science and technology, and we have developed standardized 
remedies for certain kinds of sites. 

These save time, they save money by eliminating the need for 
studies that, in effect, have already been performed at similar sites. 

We’ve expanded our contact with stakeholders and citizens, ap- 
pointing a Superfund ombudsman in each region, creating commu- 
nity advisory groups, and putting a wealth of Superfund informa- 
tion on the Internet. 

We have formed a closer relationship with State environmental 
agencies, helping them forge a greater role in the Superfund site 
selection process, and working with them through our Brownfields 
Initiative to promote the cleanup and redevelopment of lightly and 
moderately contaminated sites. 

Mr. Chairman, these are just some of the improvements that 
have enabled us to complete a total of 250 Superfund cleanups over 
the past 4 years, more than in the previous 12 years combined. 

We all recognize that the job is not done. We have promised the 
American people that toxic wastes should be cleaned up, should be 



12 


removed from their communities, and we have a responsibility to 
finish what we have started. 

As President Clinton mentioned in his State of the Union Ad- 
dress, we are determined to double our current pace and cleanup 
another 500 toxic waste sites by the year 2000, literally allowing 
millions of children the ability to live and play in neighborhoods 
free of toxic threat. 

We have provided for faster, fairer, more cost effective cleanups 
and more common sense in the system and we will continue to do 
so without sacrificing one iota of our commitment to protect the 
public health and the environment. That is this Administration’s 
No. 1 priority. 

Every time we complete another toxic waste site cleanup, every 
time we close the books on a Superfund site, we want to be satis- 
fied that those who live in the community, who live nearby, can go 
on with their lives free from worry that the site will one day re- 
emerge as a health threat to their communities and to their chil- 
dren. 

At the same time, we are also committed to ensuring that those 
responsible for polluting these sites are indeed held responsible for 
cleaning them up. Why should we stick the taxpayers with the bill. 

Mr. Chairman, we fully agree that the bulk of Superfund money 
should go to clean up activities and not to lawyers. That is why we 
have acted to reduce transaction costs, that is why we have acted 
to reduce litigation between the parties. 

We agree that the churches, the Girl Scout groups, the mom and 
pop businesses should be protected from the broadly cast litigation 
net, often put in place by private sector parties. That is why we 
have acted to remove more than 9,000 small parties from Super- 
fund litigation over the past 4 years. 

Let us not forget the benefits of the unfairly maligned Superfund 
liability system. That system, and we admit there are problems, 
and we have worked to fix those problems, is responsible for more 
than $12 billion committed by responsible parties to clean up haz- 
ardous waste sites. 

That is $12 billion in money that otherwise would not have been 
available for the critical task of ridding the Nation of these highly 
dangerous hazardous waste sites. That is $12 billion that respon- 
sible parties have committed to clean up the polluted environment. 

Is the system perfect? Of course not. Can we continue to improve 
it? Absolutely. That is why we believe we need consensus-based, 
legislative reform. 

We do have problems with S. 8. We believe that it is important 
to build on the proven successes of our administrative reform. We 
are concerned that S. 8 would impose a new system that could, un- 
fortunately, result in delay of cleanup, shifting costs from polluters 
to taxpayers, reducing community involvement, and preventing 
hundreds of sites from being addressed. 

We believe that S. 8, as we read it, is a creative system that is 
less protective of the public’s health than the one we have today. 
We believe it would end requirements for the treatment of even the 
most highly toxic and highly mobile waste. Contaminated ground- 
water might not be cleaned up in perhaps most, if not all, cases. 
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It would impose redundant expense of time-consuming, new risk 
requirements as well as new cost considerations on existing clean- 
ups, cleanups actually being performed in the field today resulting 
in further delay and disruption. We believe it might undermine the 
efforts by the States to work with EPA in partnerships to address 
their hazardous waste sites and to limit real community involve- 
ment. 

We are also concerned that S. 8’s numerous liability exemptions 
and limits basically reject the notion that the largest polluters pro- 
vide the funds for the cleanup costs. We believe that is not some- 
thing the American taxpayers will tolerate, nor should they be ex- 
pected to. 

Mr. Chairman, I want to be very clear that while we do have our 
substantive differences, we do not believe they are insurmountable. 
Many visions in S. 8 where we have problems appear to be the re- 
sult of honest efforts of people in this body to address problems 
that quite frankly, no longer exist in the day-to-day operation of 
the program. 

They seem to be focused on outdated anecdotes about goldplated, 
overprotective remedies, or liability provisions that purportedly 
prevent cleanup. We think that a consensus-based process must be 
based on where we find the program today; that by focusing on to- 
day’s Superfund program, a program that now has more than 70 
percent of NPL sites cleaned up or in cleanup construction, we 
stand a much better chance of developing a consensus and enacting 
responsible reform legislation in this Congress. 

If I might just very, very briefly speak to the four points, the four 
cornerstones of what we think would be responsible legislation. 

First, it should protect public health and the environment, pro- 
mote cost effectiveness, and foster the return of contaminated sites 
to protective use by their communities. 

Second, it should hold polluters responsible while at the same 
time, allowing parties to resolve their liability as efficiently as pos- 
sible and not trapping parties unfairly in the liability net. 

Third, it should encourage and support citizens in their efforts to 
participate in the cleanup decisions that ultimately affect their 
lives. We have learned over and over again, when we involve the 
citizens on the front end, we save time on the back end. Let’s bring 
them to the table, let’s make them part of the decisionmaking from 
the beginning. 

Finally, it should support a continued working relationship be- 
tween all levels of government in cleaning up the toxic waste sites. 
This is not something that any one level can do alone. It will take 
all of the Federal, State, and local governments working together 
to get the job done. 

We all know how much Americans want these hazardous sites 
removed from their communities forever; we know how much they 
actually want the Superfund Program to succeed. I believe we can, 
in fact, work out something for their benefit. 

Mr. Chairman, if I might suggest, why don’t we get everyone to- 
gether, why don’t we pull out a blank sheet of paper, why don’t we 
draft a Superfund reform bill that recognizes the progress that 
we’ve made, addresses the remaining problems, and sets the pro- 
gram on the right course for the future, with an ultimate goal of 
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ridding our Nation of hazardous waste sites and protecting the 
public health. 

I can assure you that we are eager to get on with the job of mak- 
ing America’s toxic waste cleanup program faster, fairer and more 
efficient, and thus, bringing relief to many more communities. Let 
us work together to forge a consensus that will protect future gen- 
erations of Americans, let us all say yes to a stronger, better, more 
effective, more successful Superfund process. 

We look forward to working with you, Mr. Chairman. We have 
enjoyed I think a very positive dialog over the last several years. 
We would like to build on that. Together we can see Superfund leg- 
islation drafted and passed this year. 

Thank you. 

Senator Smith. Thank you very much. Administrator Browner. 

Senator Inhofe, do you have a statement you want to make at 
this time? 

OPENING STATEMENT OF HON. JAMES M. INHOFE, 

U.S. SENATOR FROM THE STATE OF OKLAHOMA 

Senator Inhofe. Thank you, Mr. Chairman. 

As you know, we have a Senate Armed Services Committee also 
simultaneously, so I’ll have to be leaving. 

I did want to get something in the record, so I do have an open- 
ing statement, but I’ll just read a little bit of it so that I can get 
the point across. 

The point that I have tried to get across in many of these hear- 
ings over the past 2 years is that even though most of the people 
in this room probably work for the EPA and wouldn’t agree with 
this, at the local level, we’ve had such great successes. I won’t use 
the old examples, we’ve got new ones this time. Madam Adminis- 
trator. Instead of using OxyUSA, let me just share an experience 
in Oklahoma that I think illustrates this perfectly. 

Two former refineries were purchased by the same company, 
Arco. Both had similar wastes and similar remedies and both 
needed to be cleaned up. The difference was that the State of Okla- 
homa took the lead for one, while the Federal EPA managed the 
other. The difference was dramatic and underscores the inherent 
problem of directing a local cleanup process from Washington, DC. 
The EPA site took 8 years longer and $37 million more. 

Specifically, the State site was a refinery located in Vinta, OK. 
Remediation began in 1989, took less than 3 years and only cost 
$6 million. The Federal site was a refinery located in Sand Springs, 
OK. Remediation began in 1985 and it was finished in 11 years in 
1996, just finished, at a cost of $43 million. Both remedies involved 
the solidification of an onsite land filling of petroleum refinery acid 
sludges. 

I only bring this out because we have case after case, and you 
mention in your fourth point, working together, working relation- 
ships with the States and the counties and the Federal Govern- 
ment. I’m just saying I think we have one very expensive step that 
has not demonstrated that it has been able to clean up these sites 
efficiently. 

I’d ask my entire statement be placed in the record. 

[The prepared statement of Senator Inhofe follows:] 
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Prepared Statement of Hon. Jim Inhofe, U.S. Senator from the State of 

Oklahoma 

Mr. Chairman, thank you for calling today’s hearing and I want to commend you 
for your quick start on Superfund reauthorization. I believe we will be able to move 
Superfund this year, provided we have the support of the Administration. You have 
done a good job of taking the Superfund discussions from the last Congress and 
drafting legislation that moves the process forward. I am looking forward to working 
with my colleagues on both sides of the aisle to fix a system that everyone agrees 
is broken. 

While I recognize that EPA has made some administrative changes in the Super- 
fund program, it is not nearly enough and a congressional overhaul of the entire 
system is desperately needed. We must: 

1. We must shift the program to the States and local communities. 

2. We must improve the cleanup process and shorten the time it takes to clean 
up a site. 

3. We must reform the liability structure to ensure that parties are responsible 
for only their own actions, not others. 

The best way to change the system is to get the cleanups down at the State level. 
The added bureaucracy of the Federal Government only adds unnecessary costs and 
red tape to the process. Cleanups are delayed and more people are exposed to haz- 
ardous waste under the Federal system. I have one example from Oklahoma that 
illustrates this perfectly. 

Two former refineries were purchased by the same company, ARCO. Both had 
similar wastes and similar remedies and both needed to be cleaned up. The dif- 
ference was that the State of Oklahoma took the lead for one while the Federal EPA 
managed the other. The difference was dramatic and underscores the inherent prob- 
lems of directing a local cleanup process from Washington D.C. The EPA site took 
8 years longer and $37 million dollars more. 

The State site was a refinery located in Vinta, Oklahoma. Remediation began in 
1989, took less than 3 years, and only cost $6 million dollars. 

The Federal site was a refinery located in Sand Springs, Oklahoma. Remediation 
began in 1985 and was finished 11 years later in 1996 at a cost of $43 million dol- 
lars. 

Both remedies involved the solidification and onsite landfilling of petroleum refin- 
ery acid sludges. 

The extra Federal costs included multiple demonstrations of solidification tech- 
nologies which added years to the project and extra EPA reviews of the design docu- 
ments which caused the project to be delayed numerous times. It actually took 
longer for the EPA to review the documents than it did to produce them. 

At the conclusion, the State site cost $92 per cubic yard to clean up while the EPA 
site cost $313 per cubic yard. And this was not a site that was cleaned up 15 years 
ago, it was just finished last year while we were debating Superfund. We need to 
get more sites cleaned up at the State level, they do it cheaper, faster, and more 
efficiently than the Federal Government will ever be able to do. 

Mr. chairman, I am looking forward to working with you on this legislation so 
that we can finally get these Superfund sites cleaned up and off the list. 

Senator Smith. Senator Thomas, any opening remarks? 

OPENING STATEMENT OF HON. CRAIG THOMAS, 

U.S. SENATOR FROM THE STATE OF WYOMING 

Senator Thomas. Mr. Chairman, I do have a statement I would 
like to have entered in the record. 

[The prepared statement of Senator Thomas follows:] 

Prepared Statement of Hon. Craig Thomas, U.S. Senator from the 
State of Wyoming 

Mr. Chairman, thank you for scheduling this hearing, and for your hard work to 
see that the Federal Superfund law is finally reauthorized. I want to commend you 
and Chairman Chafee for your hard work on this important issue. 

Nearly everyone agrees the current Superfund law is broken and changes need 
to be made. Unfortunately, the consensus doesn’t last much past that statement. A 
program designed in 1980 to clean up hazardous waste sites has cost us over $30 
billion and we’ve cleaned up less than one-quarter of the over 1300 sites on the Na- 
tional Priorities List (NPL). More disappointing than the lack of progress is the fact 
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that by some estimates, less than half the money spent goes to actual cleanup. So 
the lawyers line their pockets while the vast majority of Superfund sites see little 
progress. The bottom line is that the current system doesn’t protect the environment 
or preserve the health and safety of future generations. 

There are several changes Congress must make to the current law if we are to 
achieve our goal of protecting public health: provide a common sense approach to 
cleanups, control costs, reform the liability system, accelerate cleanups, increase 
State and public participation in the process, and address Natural Resource Dam- 
ages (NRD). S. 8 moves us toward achieving those goals. 

S. 8 injects some common sense into the cleanup program by allowing cost-effec- 
tive remedies that protect human health and the environment, including ground- 
water. It takes the future use of the site into account when selecting the cleanup 
remedy. In addition, the current rigid statutory preferences for permanence will be 
replaced with flexibility to allow consideration of all cleanup options based on sev- 
eral important factors. These provisions will help accelerate cleanups and control 
costs. 

If there’s one area of the current law that has driven much of the public outrage 
over Superfund, it is the liability system. All across the country, and in my State 
of Wyoming, small business owners who sent a tiny amount of waste to an eventual 
Superfund site are drawn into the costly litigation process. Remarkably, the system 
of liability puts every potential party on an equal liability footing, so even though 
a small businessman may have only contributed a small amount of contaminant, 
he’s on the hook for the full amount of the cleanup, just like the major contributors 
to the site. S. 8 addresses this concern by eliminating liability for small businesses, 
parties that contributed extremely small amounts of waste, and religious and chari- 
table groups among others. It also proposes a “fair share” allocation process for 
multiparty sites. These changes will dramatically reduce the litigation costs associ- 
ated with Superfund. 

I regard NRD as the “sleeping giant” of the Superfund program. This is a program 
that is just beginning to develop, and it’s clear trustees — States, the Federal Gov- 
ernment and Indian tribes will use this portion of the law to file huge claims 
against companies for questionable “values” of the lost use and non-use of natural 
resources. I’m concerned that reforming the Superfund 

Cleanup program without addressing the NRD portion of the law will only move 
our problems with the current law from one portion of the program to another. I 
am pleased S. 8 addresses this concern by eliminating non-use and lost use damages 
for pre-1980 activities. 

The opponents of Superfund reform like to talk about making the “polluter pay.” 
The fact is, however, that the Federal Government is the single biggest “polluter” 
in this country. There are over 155 Federal Superfund sites, there’s even one in my 
State of Wyoming. These sites are some of the most complex and costly in the coun- 
try. The inability to control costs, reform NRD and get cleanups done quickly result 
in additional liability to Federal agencies, costs that are passed along to the Amer- 
ican taxpayer. Therefore it is in everyone’s interest that we pass substantial reform 
quickly. 

I am sure we will hear from some of today’s witnesses that the reforms the Clin- 
ton Administration has initiated have solved the problems with Superfund. I agree 
that they have made some improvements to the system. However, there remains a 
good deal of work to be done. Even with these reforms, there is too much litigation, 
cleanups cost too much and sites are not being cleaned up quickly. I encourage the 
administration to come to the table so we can work together to pass comprehensive 
legislation in order to truly reform Superfund. 

S. 8 makes some very real improvements to the current mess. It’s not perfect, but 
it takes us a step forward on resolving these contentious issues. S. 8 represents an 
excellent effort and I hope we can move forward very soon. 

Thank you, Mr. Chairman. 


Senator Thomas. I hope things are going as well as you report. 
Each time you come before Congress, Madam Administrator, it 
sounds like everything is perfect and the Congress just ought to 
keep quiet. Frankly, I have to tell you that we have a role too and 
our role comes from where we live and our experience. 

You come and lecture us about how things are going so well that 
we ought to shut up and go home. I just don’t agree with that and 
I want you to know that. 
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Ms. Browner. Mr. Chairman, if I might just briefly respond. 

I have absolute respect for the role of the Congress. I am here 
today to ask you to please rewrite the law. I am in no way suggest- 
ing you don’t have a very important role. 

Senator Thomas. I’m not just talking about today. We were here 
last year and it just seems like you always talk about partnerships, 
but the partnership is like horse and rabbit stew, one horse and 
one rabbit. It’s about that equal. 

I think we could really get along a little better if you accepted 
us as partners, real ones. 

Ms. Browner. Senator Thomas, with all due respect, we worked 
with this committee to craft very important legislation last year, 
we worked in partnership. 

Senator Thomas. Yes, I was on this committee. 

Ms. Browner. And that is what we would like to do here. In no 
way do we suggest, nor have I ever suggested to this committee or 
any body of this Confess, that we don’t welcome the oversight, 
that we don’t welcome involvement. 

We may have the need for in-depth discussion and debate, but 
if we can sit down together, which is what I am asking for here 
today, and look at where the program is today. It is a different pro- 
gram, it is not the same program of 5 years ago. 

Senator Thomas. I don’t mean to be argumentative, but I’m shar- 
ing a perception. You can dismiss it if you like, but that is the per- 
ception. I’m not the only one in the world who has that perception. 

Ms. Browner. I’m sorry if you have that perception. I believe 
that I have demonstrated personally and my agency and this Ad- 
ministration have demonstrated a real willingness to work. We 
wrote two pieces of legislation together last year that make fun- 
damental changes in programs for the people of this country, and 
we are proud of the work we have done together. 

Senator Thomas. I’m sharing my view. You can reject it if you 
choose. 

Senator Smith. Administrator Browner, let me start by first of 
all saying there is no question that you have made great strides 
in regards to making administrative changes during your tenure 
that I think most of us would agree are certainly in the right direc- 
tion. 

Without being confrontational or directly critical, let me just say 
people, private parties, people out in the various States say though 
that although these administrative reforms are well-intentioned, in 
fact, they are not being consistently implemented, and that the sce- 
nario that you paint here is not as rosy as you say it is. 

Could you just respond to that briefly? Is there some evidence 
that you’re having a difficult time implementing these administra- 
tive changes. 

Ms. Browner. The changes which we have unfolded in three sets 
of administrative reforms over the last 3 years are at various 
phases. We’d be the first to admit, the ones we started 3 years ago 
are further along than the ones we started a year ago. 

There are parties other than EPA that have looked at these ad- 
ministrative reforms and their success. For example, the Superfund 
Settlement Project, which is made up of companies like Ciba-Geigy, 
Dupont, General Electric, General Motors, IBM, so on and so forth. 
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and we can provide this to the committee, looked at the first year 
of implementation of our administrative reforms and what they 
found is they’re working and they do make a difference. 

These come on a long history, and I think we would all agree, 
a sometimes painful history, but we have absolutely committed 
ourselves to change, we have been willing, we have encouraged 
third parties to come in and review the changes. The Chemical 
Manufacturers Association, CMA, also has a project underway to 
evaluate our reforms. 

At the end of the day, the best thing we can all do is take those 
reforms, understand them, and rewrite the law. That is what is the 
most important thing to do now. 

Senator Smith. But that report does not cover all of the EPA re- 
gions is my understanding. That only covers some of them and 
there are some successes in there, but there are other regions 
where the success has not been that good. 

Ms. Browner. The report looked at, in an effort to take a snap- 
shot, if you will, of activities across the country, it did look at ac- 
tivities outside of Washington. I think that’s extremely important. 

The reforms are going on in all 10 of the regions. The nature of 
the problems in individual regions will vary. In Senator Baucus’ 
part of the country, we have large numbers of mining sites and 
those tend to be different than the sites we see in the industrial 
northeast or the midwest, for example. So there are variances in 
the type of sites. 

I think there is a study now underway in all 10 of the regions 
and we can certainly provide that for the record. 

Senator Smith. Is it still your position that we should have com- 
prehensive Superfund reform in spite of the administrative changes 
you’ve made? 

Ms. Browner. Absolutely. Yes. 

Senator Smith. In your comments about S. 8, if in fact some of 
the changes that we make in S. 8 are based on problems that you 
say don’t exist — maybe you’re right in some areas, maybe we’re 
right — let’s assume that many of the problems that we say exist 
don’t exist and you have taken care of them, what would be 
wrong — if we codified the changes? 

Ms. Browner. We don’t disagree with taking the administrative 
reforms and placing them in legislation. Unfortunately, as we now 
read S. 8, and perhaps we misread it, and we will stand corrected 
if we do, the way in which the reforms are playing out, our experi- 
ence of the reforms in the field is not captured in S. 8. 

For example, we do believe it is important to update cleanup de- 
cisions. We absolutely agree with the need. Technology does ad- 
vance, there are cost savings that can be brought to bear. 

As we read S. 8, it would literally allow everything to be re- 
opened, including where you have construction underway and we 
think that is, quite frankly, going to result in significant delay at 
far too may sites. So maybe it’s a judgment call. 

We agree with the need, the flexibility should be embodied in the 
law to allow the update of remedy decisions, but to require every 
single remedy on the books to be reopened, we think will not serve 
anyone well. 
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Another example would be orphan shares. We couldn’t agree 
more with the need. I think every time I have testified I have spo- 
ken to the need for an orphan share fund. We are doing orphan 
share allocations right now. We have more than 20 sites where 
we’ve made it available, it’s more than $50 million. 

The way we read S. 8 would essentially put orphan share fund- 
ing in front of every other activity in the program, and so you 
would again have, we think, unfortunate and unwise delays in 
cleanups. 

I think as both you and Senator Lautenberg said, we’ve made a 
lot of progress. This is not a gap that cannot be closed. We think 
it can be closed. We would just ask for the opportunity, and this 
is a very detailed process, to actually sit down with your staff, with 
yourselves, whomever, to go through what is actually working, 
what should be put into the law in a very strict manner, and where 
perhaps some flexibility would serve all of us, and most impor- 
tantly, the communities where the sites are located. 

I can give you a number of examples where we’ve moved, you’ve 
moved, but we’re not quite there yet, and I think maybe we can get 
there, but it’s going to take some real dialog. 

Senator Smith. Senator Lautenberg. 

Senator Lautenberg. Thanks very much, Mr. Chairman. 

Thanks, Ms. Browner, for your excellent statement. 

As I listened to my distinguished colleagues ask some questions 
about your management and your response to inquiries on over- 
sight, I’m reminded of the fact that the Superfund program was de- 
veloped at the end of 1980; that it had its first dozen years under 
Presidents Reagan and Bush; and in the first dozen years, this pro- 
gram barely moved and we spent a ton of money. 

As a matter of fact, we had one of those terrible incidents that 
occur sometimes in government when the person responsible for 
managing the program was accused and a deputy was punished se- 
verely for malfeasance or misfeasance, whatever the appropriate 
word is, of duty. So we spent 12 years learning what was happen- 
ing and we’ve begun to catch up with this thing. 

We had rampdowns and rampups because we couldn’t get the 
funding for it. I’d point out to my colleagues here that this is a job 
I think that has developed very well in the last few years and it’s 
a testimony of you, Ms. Browner. The fact is that you have been 
responsive. 

I have yet to hear about your unwillingness to appear before a 
committee or unwillingness to answer questions. You’ve been there 
when asked and I must say I admire your courage because you’ve 
stood up and taken the criticism not only graciously, but also with 
a follow-up to the programs that further distinguishes you and 
your department. 

I’m pleased to see you here and hope that we can work some- 
thing out that would satisfy both parts, both ends of the spectrum. 
I don’t know whether it’s possible. I think we have an obligation 
to the American people to do it. 

My mission is not to protect any of the parties who are respon- 
sible for pollution. Those who are exempt are exempt. We’ve agreed 
with that, but to make sure that those who are responsible pay the 
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price for their deeds, but above all, that we protect the citizens who 
live nearby and whose responsibility we share. 

I’d like to just get a couple of questions in and time runs fast 
here. 

Your administrative reforms have been recently reviewed by 
Superfund settlement projects, the Industrial Coalition which is 
chaired by John Quarles at Morgan, Lewis & Bockius. 

Can you tell us about the third round of administrative reforms 
that you implemented and their results? Is that something you can 
do sort of quickly so we can get in as much time as possible? 

Ms. Browner. When you take the three rounds of administrative 
reforms, there are more than 50 specific actions that they entail. 
The third round did such things as create a National Remedy Re- 
view Board which actually looks at sort of the most complex, the 
largest sites, in terms of what is an appropriate remedy. 

That group is already meeting. They’ve been looking at sites and 
they currently estimate potential savings of $15 to $30 million 
based on just 12 remedies at 11 sites. They expect to review an ad- 
ditional 10 to 12 remedies in fiscal year 1997. 

Again, this is focusing on the worst, the most complex sites. That 
is what it is designed to do. It comes in prior to a final decision 
to make sure that the best technology is really being brought to 
bear. 

We have also, as I mentioned briefly, created a mechanism for 
reviewing existing remedy decisions, for updating them, to take 
into account the fact that technology does advance in this field. 
Over 30 site remedies have been reviewed because of technology 
advances and the cost savings there are estimated at $280 million 
in future cost reduction, in other words as application of the new 
technologies are brought to bear at the site. We will review an ad- 
ditional 60 remedy decisions in the coming months. 

We’ve offered $57 million in orphan share compensation as I 
mentioned previously. We’re out there trying out this idea of or- 
phan share. We’re finding out whether the parties come to the 
table, what does it take to bring them to the table, what does it 
take to get the lawyers out of the picture, to reach an agreement 
on who does what in the cleanup and to actually get the cleanup 
done. 

Finally, we were able to reach an agreement with the Depart- 
ment of Treasury that the dollars that the responsible parties place 
in trust funds or escrow accounts, if you will, for cleanup costs 
down the road, can accrue interest and that interest goes back into 
that account, so there are more dollars available for those cleanups. 
It is the Site Specific Interest-Bearing Account Program. 

Those are some of the Round 3 reforms. They’re up, they’re work- 
ing and we can provide you with detailed information on each of 
them. 

Senator Lautenberg. Just one more. That is that S. 8 gives the 
kind of crucial decisionmaking authority on remedy selection to 
PRPs. EPA then has to object in 180 days if they disapprove of the 
PRP-chosen remedy. What are the practical implications of the 
PRP picking their own remedies? 

Ms. Browner. The concern we would have is that a PRP might 
not choose the remedy that clearly protects the public health, that 
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protects the environment. You could have a PRP choose a remedy, 
quite frankly, because of dollar amounts and not the level of public 
health and environmental protections that are promised to the 
American people. 

We think there has to be a check and balance in the system. In 
many instances, the sites we’re dealing with are sites where PRPs 
have not been forthcoming, have not been willing to accept the re- 
sponsibility to get on with the task. 

Now, to suddenly allow them to make a choice without that 
check and balance, without that public participation, we don’t 
think guarantees the environment and public health protections, 
and moreover, we are concerned that we may be moving problems 
onto future generations that we’ll just sort of deal with the surface 
problem and leave the underlying problem. 

Senator Lautenberg. Thanks, Mr. Chairman. 

Senator Smith. Senator Chafee. 

Senator Chafee. Thank you, Mr. Chairman. 

I’d just like to comment on that last point of Senator Lautenberg. 
Under S. 8, and I believe under your administrative reforms, the 
PRP has a say in the selection of the remedy with the oversight 
of the EPA. So I don’t think it’s quite accurate to say we’re handing 
it over or to suggest that we’re just turning the problem over to the 
responsible party and letting them just choose cleanup remedies, 
the easiest and the least expensive. 

You and I met. Madam Administrator, a couple of weeks ago and 
the question I asked you was, “Who is in charge here from the Ad- 
ministration’s point of view.” In your statement, you talked about 
“We are eager to get on with the job. Let us work together.” The 
“us” and the “we,” I assume is you? 

Ms. Browner. It’s me. 

Senator Chafee. It’s not Ms. McGinty from CEQ and it’s not the 
Vice President, and the Department of Justice or the Department 
of Energy, or the Department of Defense. It’s you, is that correct? 

Ms. Browner. That is right. I am responsible, for the day-to-day 
operation of the Superfund program. Obviously I answer to the 
President, I answer to the Vice President. I am also the person that 
the President has asked to work with Congress to fashion a legisla- 
tive proposal. That is something he asked me to do before I even 
accepted his offer of the nomination to this job more than 4 years 
ago. 

Now, Mr. Chairman, as I know you are aware. Superfund in- 
volves many parts of the Eederal Government. It is not something 
EPA does on its own — the Department of Defense, the Department 
of Transportation, the Department of Energy, the Department of 
Justice all have a role to play in administering the law. 

We promise you that whatever consensus-based process this sub- 
committee and committee create, we will undertake the responsibil- 
ity, I, EPA, to ensure that we have the right Eederal agencies and 
departments in the discussion at the right moment, as we did on 
drinking water, as we did on food safety. 

Senator Chafee. As you know, last year, I asked, pleaded per- 
haps is a better word, that the rhetoric be reduced on this “polluter 
pays” or “letting polluters off the hook.” I wasn’t totally successful 
in my plea. 
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I’m interested in the part of your prepared testimony in which 
you say, “EPA’s reforms” — I’m talking about the section at the bot- 
tom — “getting the little guy out early.” 

“EPA’s reforms are removing thousands of small volume waste 
contributors from the liability system.” Under the liability system, 
there is a joint and several liability and by definition, the small- 
volume waste contributors are polluters, aren’t they? 

Ms. Browner. They are people who have certainly participated 
in a site, that is true. 

Senator Chafee. So what you have done, and I have no objection 
with this, but the facts are you’re “letting the polluters off the 
hook,” is that correct? 

Ms. Browner. Senator Chafee, as we have said, we do believe 
there are parties unfairly trapped in Superfund, absolutely, posi- 
tively. I don’t think Congress, when it created this law, when it re- 
authorized this law, envisioned that a homeowner, that a pizza 
parlor owner would become a part of Superfund. 

What we’ve sought to do is honor that intent within the existing 
law. So homeowners are absolutely out. 

Senator Chafee. I’ve only got limited time. Madam Adminis- 
trator, but the facts are that these are polluters. What I tried to 
say last year, as I say without total success, was that we’re talking 
a matter of degree. These are polluters. If you strictly enforce the 
law, some dentist that had some pollution go into a site, could be 
responsible and joint and several liability for the whole thing, 
right? That’s the law. 

Ms. Browner. I think that it is fair to say that courts have inter- 
preted the law as you suggest. I do not think that’s what Congress 
intended, I do not think that makes sense for the American people 
and that’s why we’ve had a set of administrative reforms. 

No one ever thought when Congress wrote this law that a den- 
tist, that a pizza parlor owner would find themselves a “polluter.” 
The courts interpreted it that way, EPA has acted now to protect 
them. 

Senator Chafee. Madam Administrator, you have taken on your- 
self, and I don’t argue with it, but the facts are that you’ve taken 
on yourself to excuse some individuals or some small companies. 
You’ve done that. This is what you say right here, “EPA’s reforms,” 
and so you’ve drawn the line at a certain place. I don’t know where 
the line is but whatever you call a “small-volume waste contribu- 
tor,” here in your testimony. 

Ms. Browner. We agree. We’ve taken them out because we don’t 
think you ever intended for them to be there. 

Senator Chafee. Despite what the law says, you’ve taken a posi- 
tion that you thought was our intention. You’ve done it because it 
makes the whole process much easier. You can move on and, simi- 
larly, in S. 8, we have also removed some. Yet, you don’t like what 
we’ve done. You think we’ve gone too far. I remind you that it’s all 
part of the same process; we have removed some polluters, just as 
you’ve removed some. 

Ms. Browner. We do not disagree 

Senator Chafee. But what gets me is this aggressive language — 
that we all have heard, about “polluters let off the hook,” or you’re 
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not “making the polluter pay.” You’re letting them off the hook and 
you’re not making the polluter pay, but you call that reform. 

Ms. Browner. I think we do have agreement here in terms of 
the largest party should pay their fair share and the little people 
should be out. I don’t think and you have said repeatedly you do 
not disagree with my efforts to protect the small parties which the 
law say it, this is how courts have interpreted it and we have 
worked around those court interpretations in terms of the small 
parties. This is a sensible thing to do and I think we all agree. 

The question now is, and I think the question appropriately be- 
fore all of us who care about legislation, is the middle and within 
that middle, where do you draw a line in terms of who is clearly 
out. The law would state is clearly out, and who remains in a fair 
share allocation system. 

We are concerned that when we read all of the various parts of 
S. 8 and we connect them together — which is how we would actu- 
ally do it in the field, that is how the law would come to work in 
the field — that the effect of all of the various sections of S. 8 result 
in large numbers of parties and sites, quite frankly, which we went 
over and over and around and around on last year. We are con- 
cerned about the obligation for the largest polluters to pay their 
fair share. 

Senator Chafee. My time is up but I would appreciate it if you 
would take the expression “letting polluters off the hook,” and bot- 
tle it and throw it away somewhere. 

Thank you. 

Senator Smith. Senator Baucus. 

Senator Baucus. Thank you, Mr. Chairman. 

Mr. Chairman, I think we’re maybe making a little progress 
here. This last exchange I think illustrates it. Namely, there seems 
to be agreement despite the argument. The argument is whether 
the Administrator is letting “some polluters off the hook.” That’s 
pretty much irrelevant I think to the greater goal here. 

The greater goal here now is what is the solution. I think we’re 
agreeing, what’s the solution. 

Senator Chafee. The greater goal is what? I missed that. 

Senator Baucus. What’s the solution to the problem? That’s 
what we’re here for, to try to solve problems, not make problems. 

Congress somewhat solved the problem when it passed Super- 
fund, but also made some problems, so our goal here is to solve the 
problems that Superfund made so that we have a better Superfund 
statute than we had before, namely addressing cleanups. 

As I hear the exchange here, it seems to me one of the solutions 
is to let the smaller dentists, outfits, off the hook, but I think most 
Americans would agree, some of the largest companies who did pol- 
lute should pay the bill, not taxpayers. I think most Americans, to 
repeat myself, think not only should taxpayers not pay, but the 
smallest polluters, the dentists, should not pay either because 
they’re unwilling parties trapped in the situation caused by the 
Congress. 

My question to you. Administrator Browner, is this. You’ve out- 
lined a lot of reforms that you’ve undertaken, you’ve done as much 
as I think you possibly could given the restrictions of the statute. 
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You also have said that you’d like a comprehensive bill, is that 
correct? 

Ms. Browner. Yes. 

Senator Baucus. Could you outline for us today again — you gave 
us four points in your prepared testimony, but if you could be a lit- 
tle more specific and say the two or three most important areas 
where you think the Congress should still address reform even 
given your argument, that S. 8 deals with outdated concepts or 
problems that no longer are as great as they were, say, a few years 
ago. 

What are the two or three that you’d like to see us address, the 
problems that currently exist that you cannot change given the re- 
strictions of the statute but you’d like to see changed? 

Ms. Browner. I think it is absolutely important that the statute, 
when rewritten, guarantees public health and environmental pro- 
tections. What I mean by that is let’s not exempt the requirement, 
for example, that the hot spots be treated, that they actually be 
cleaned up and treated. 

Senator Baucus. And S. 8 does that in your judgment? 

Ms. Browner. We are concerned that is what S. 8 does. 

Senator Baucus. So don’t accept the hot spots. What’s next? 

Ms. Browner. No. 2, in terms of public health and environ- 
mental protections, let’s not say that bottled water is an appro- 
priate solution when we know that groundwater can, in fact, be 
cleaned up and treated. Let’s not have a preference or an equal 
footing. We’ve had some real confusion in understanding this sec- 
tion of S. 8, I’ll be honest with you. 

We’ve gone back and forth with the staff, but we are concerned, 
and I don’t think this is necessarily the intention, but that you can 
read S. 8 as allowing for the way the cost comes into play, the cost 
factors and other factors come into play, you could end up in a situ- 
ation where groundwater is not addressed even though the NRC 
and the National Resource Council says they can do it. 

Senator Baucus. So groundwater is another one. What’s the 
third area? 

Ms. Browner. Then in terms of the largest parties paying their 
fair share. 

Senator Baucus. You’re getting into allocation of liability. 

Ms. Browner. Now I’m into the second category, right. We are 
concerned that S. 8 takes out a large category of sites when you 
string together the various provisions. This was the issue that I 
think we all spent a lot of time on last year, the co-disposal sites, 
which make up a significant number of the sites on the list. 

What we want to do is ensure that you don’t needlessly drag par- 
ties through an allocation system, that there’s a bright line, you’re 
in, you’re out or you’re in; that it’s very clear on the face of the 
statute and that these 1 percent type proposals mean a party has 
to stay in perhaps for several years while we figure out the per- 
centages as opposed to saying, if you meet the following definitions, 
and let’s talk about what those definitions are. 

Senator Baucus. Are you suggesting we enact something along 
the lines of your fair share allocation? 

Ms. Browner. We would suggest a process. I think this is an im- 
portant example of where we had one position, one opinion 3 years 
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ago based on in the field experience with our administrative re- 
forms. Today, we have a different opinion. If I might just briefly 
explain it. 

We all spent a lot of time 3 years ago looking at an allocation 
system, where there would have to be people who were certified, 
allocated, and it was very rigorous and rigid, if you will. 

When we went out and actually used our administrative reform 
allocation system, what we found is people didn’t want to be lim- 
ited to a list of who they could choose as their allocator. They 
needed more flexibility. 

We would encourage you, based on that experience, and you can 
talk to parties who have been involved, to provide more flexibility 
in the allocation system. The real point of the allocation system, of 
the orphan share, is to get everyone in the room, get the liability 
resolved, move on to clean up. 

Senator Baucus. I see my time has expired. I just want to say, 
Ms. Administrator, I think you’re doing a good job. 

Ms. Browner. Thank you. 

Senator Baucus. You have a nearly impossible task dealing with 
this statute as well as some other statutes that this Congress has 
enacted, all well intended, but sometimes there are also some unin- 
tended consequences which you have to live with. 

I might say for the benefit of my colleagues too that you’ve also 
responded very well to a lot of local initiatives and local concerns, 
particularly in my State of Montana. The best example that I can 
think of right off the top is a very innovative approach I might say 
to my colleagues here. 

We have a huge Superfund site on the outskirts of Anaconda, 
MT. It’s a problem and the local communities as part of the clean- 
up got the approval of EPA to do this, and turn this Superfund site 
into a golf course. 

Jack Nicholas has designed the course. It’s a great course and it 
is going to be open this summer. It’s going to be so good, we’re 
going to rival the U.S. Open. This golf course is going to put Mon- 
tana on the map. 

I invite my colleagues to come out the opening day of the Jack 
Nicholas golf course in Anaconda, MT, which was a Superfund site 
this summer. 

Senator Smith. What are the greens fees to pay for that? 

[Laughter.] 

Senator Baucus. I don’t want to get into the Senate gift rules, 
but I urge you to come out this summer on opening day. 

Ms. Browner. If I might say, this is an example of how we are 
taking a very common sense approach to the cleanup plans and in- 
corporating future land use. Sixty-three percent of the cleanup 
plans now incorporate the community’s desires in terms of future 
land use. 

You’re providing an equal level of public health and environ- 
mental protection, but you’re making adjustments within the clean- 
up plan that reflect what the community wants. Here they wanted 
a golf course. That does change your cleanup plan. It doesn’t 
change your level of protection, but it allows for flexibility in de- 
signing cleanup plans. 
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Senator Baucus. I might say to the Chairman, I don’t know 
about greens fees, but Jack Nicholas is going to be there on open- 
ing day. 

Senator Smith. Senator Thomas. 

Senator Thomas. Ms. Browner, I haven’t heard you mention, per- 
haps you did before I came in, the natural resource damage aspect. 
What’s your position on that? 

Ms. Browner. I should explain that you will have people testify- 
ing later today specifically on the natural resource damage portion 
of the bill. We do believe that there should be a natural resource 
damage provision in a reauthorized Superfund bill. 

We’re concerned that S. 8, the language on NRD, may impede re- 
sponse actions. We are concerned that it may create some inflexi- 
bility, but we do think that it is an important issue. When we say 
comprehensive, we mean comprehensive and we do have with us 
today the natural resource trustees who will be speaking specifi- 
cally to that. 

Senator Thomas. I see, but if we had the piece of paper out here, 
what would you write down on NRD? 

Ms. Browner. I wish we could write it down in a second. I think 
it would take many, many sentences. 

Senator Thomas. Do you relieve the liability before 1980, for ex- 
ample? 

Ms. Browner. No, we would not. 

Senator Thomas. They’re too big? 

Ms. Browner. Excuse me? 

Senator Thomas. They’re too big a polluter? They don’t fit in 
your category? 

Ms. Browner. I think the question of dates, whether it be in the 
case of NRD or in other instances, raises a new round of litigation 
quite frankly and I think the goal of all of us is to reduce litigation. 

What will happen is parties will come in and argue they did 
something before or after a particular date and parties will be liti- 
gating a whole other set of issues. So we have, since we began this 
discussion 4 years ago, consistently recommended that we not use 
dates as a means of determining who is in or who is out. 

Senator Thomas. You talked about getting polluters to pay. 
There is a substantial number of these sites that are Federal sites, 
are they not? 

Ms. Browner. Seventy-five percent of the cleanup expenditures 
now underway are being done by the responsible parties, by the 
PRPs if you will. The lion’s share are, in fact, not Federal sites. 

Senator Thomas. I was confused on the numbers. I noticed in 
some of the material, it said 

Ms. Browner. I’m sorry, are you talking about Federal facility 
sites? 

Senator Thomas. Yes. 

Ms. Browner. I apologize. 

Senator Thomas. Like Rocky Flats. 

Ms. Browner. You’re right, there are a number of very large 
Federal facilities sites in the Superfund Program. You mentioned 
Rocky Flats. There are any number of them. 

I apologize, I thought you were talking about the non-Federal 
sites. My confusion. 
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Senator Thomas. We had a hearing last year on Rocky Flats. Are 
we making any progress? We’ve spent how many million dollars 
there and almost all of it has gone to lawyers as I understand it. 

Ms. Browner. I apologize, I know there was a different site with 
a similar name. 

We continue in the dialog. This is not an easy site, as you are 
well aware. 

Senator Thomas. The dialog is we pay the legal fees, while some- 
body else does the talking? 

Ms. Browner. I’m not sure I understand what you mean by we 
pay the legal fees? 

Senator Thomas. That’s precisely what we do, is we pay the legal 
fees for the defense and two other parties are in the litigation. 

Ms. Browner. Where you have a Federal facility, in the case of 
the example you use, we seek to work with the other Federal agen- 
cies to shape a solution. There may be litigation in terms of other 
parties who participated in that site, but the energy tends to focus 
on finding a resolution between the Federal departments and agen- 
cies. 

Senator Thomas. It indicates in some of this material, there have 
been 50 sites cleaned and deleted from NPL in the last 2 years. 

Ms. Browner. I’m sorry, could you say that again? 

Senator Thomas. Fifty sites cleaned and deleted from NPL. You 
were talking about 250 or something of that nature? 

Ms. Browner. Right. In the last 4 years, we have completed 
work at more than 250 sites now. 

Senator Thomas. So you did 200 in the first 2 years? 

Ms. Browner. No, I apologize. I’m not familiar with the 50 num- 
ber that you’re using. If you want to tell me where it comes from, 
that would be helpful. 

Senator Thomas. OK, I’ll get it to you and perhaps you can re- 
spond to it. 

Ms. Browner. The 250, no, we didn’t do 200 in the first 2 years. 
They are spread out over the 4 years. 

Senator Thomas. Thank you, Mr. Chairman. 

Senator Smith. Thank you. Senator. 

Senator Allard. 

OPENING STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR 
FROM THE STATE OF COLORADO 

Senator Allard. Thank you, Mr. Chairman. 

I missed my opening statement, so I’d ask unanimous consent 
that be made a part of the record. 

Senator Smith. Without objection. 

[The prepared statement of Senator Allard follows:] 

Prepared Statement of Hon. Wayne Allard, U.S. Senator from the 
State of Colorado 

Thank you, Mr. Chairman. I look forward to today’s hearing which I hope will 
shed some light on the urgency of cleaning up highly toxic sites around the Nation. 
In order to quickly and effectively clean up these sites, we need to modernize Super- 
fund so it can work effectively, that’s why I am pleased to be a co-sponsor of S. 8, 
the Superfund Cleanup Acceleration Act of 1997. 

While there may be some concerns with certain aspects of this legislation, I be- 
lieve that if all interested parties make a good faith effort we can move this legisla- 
tion expeditiously through Congress. Yesterday’s hearing was a good lead in for 
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today. We heard excellent testimony from State and local officials who have done 
as much as they can within their authority. We now need to build upon the progress 
they have made in the States and provide them with the responsibility and power 
to clean up the contaminated sites that many of them drive by every day. 

If we don’t empower State environmental officials to act, we would be ignoring 
the successes we heard yesterday. I believe inaction in this case is probably the 
worst course we could take. 

Mr. Chairman, thank you for leadership in this issue, and I look forward to to- 
day’s hearing. 

Senator Allard. Yesterday, Ms. Browner, we had a variety of 
witnesses who explained the States are doing a good job in running 
their own cleanup programs. Mr. Fields was on one of those panels. 

Are you wholeheartedly behind the States in controlling and run- 
ning their cleanup programs? 

Ms. Browner. That is a complicated question. If I might take a 
moment to explain? 

Senator Allard. Yes. 

Ms. Browner. As I understand yesterday’s hearing, it was on 
brownfields? 

Senator Allard. Yes, it was. I think we’re setting down some 
very basic principles in brownfields and I’m trying to figure out if 
you’re willing — and they look to me like they’ve been successful. 
I’m seeing if you’re willing to carry those on with the Superfund 
sites. 

Ms. Browner. We are very proud of our Brownfields Program. 
We think it has been tremendously successful in addressing lightly 
or moderately contaminated sites. 

In terms of the worst sites, the Superfund sites, the big sites, it 
is our experience that in some instances, at some sites in some 
States, working with them in partnership, we would even say pro- 
viding in the law that they take lead responsibility makes sense. 
We have supported those proposals in the past. 

The problem we have with the current proposal in terms of the 
States is that we think it is incredibly rigid, that it is sort of a one- 
size-fits-all approach. Let me give you an example. 

As we understand the current legislative proposal, if a State had 
what is called a remedial action plan on a site in their State, EPA 
could not become involved. New Jersey, which has a State cleanup 
law, recently had a very unfortunate situation involving mercury in 
an apartment building, actually in the walls, underneath the floor. 
It was a former industrial site that had been converted to lots and 
rented or sold. 

The State had been involved in activities there previously. I 
think it is fair to say they would have what amounted to a reme- 
dial action plan on that site. When they discovered this situation, 
they needed us to come in. They called us, they invited us in and 
we came in and worked in partnership and are working today to 
address the problem. 

The concern we have with S. 8 is it’s an all or nothing type ap- 
proach and we would encourage the committee to recognize the 
need for flexibility in dealing with the worse sites. 

We had another example recently in Georgia. They discovered a 
site literally 24 hours after the business shut down, decided to go 
out of business. They called us and said it’s yours; we can’t deal 
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with this. We’ve already removed at this site, 415,000 pounds of 
mercury. We were literally vacuuming it up at the site. 

You need that kind of flexibility so if the State finds something 
it can make a judgment and we can work together to address the 
public health and environmental concerns. So I would just say, as 
I think is true for the majority of environmental and public health 
issues we face today, let’s avoid a one-size-fits-all, rigid system of 
the States do everything and EPA does nothing or EPA does every- 
thing and the States do nothing. Let’s recognize the differences be- 
tween the States. 

Senator Allard. Would you be happy then to put a provision in 
the bill that said if the States requested you to come in, that you 
could be available as a consultant for them? That’s what your testi- 
mony said. 

Ms. Browner. There are other problems with the State section 
of S. 8. That’s one portion I was speaking to and I think what you 
suggest in terms of EPA being able to come in may make some 
sense, but there are other problems. I don’t want to suggest that 
is the only problem, and I’m more than I’m happy to detail them 
for you. 

Senator Allard. I’m all ears. Let’s hear it. 

Ms. Browner. One example would be when a State files under 
S. 8, when the State seeks delegation of responsibility for Super- 
fund in their State, they get to self-certify in terms of their ability 
to assume the program. EPA is not allowed to request documents, 
to verify that self-certification, as we understand the provision. 

We have 60 days to make the decision. There is not at the con- 
clusion of our decision, a requirement of public notice and com- 
ment. We think the stakeholders in the State should have an op- 
portunity to comment on EPA’s decision. If we fail to act in 60 
days, the program is immediately moved to the State. 

Senator Allard. On that issue, what would be the problem with 
us saying if the Superfund is strictly a State issue, let them deal 
with it. If it’s on the border of the State and could have ramifica- 
tions with their neighbors, then perhaps maybe the neighbors could 
bring you in on that consulting basis. Would you be agreeable to 
that kind of arrangement in that issue? 

Ms. Browner. We have talked to the States about what they are 
willing to do and what they’re comfortable doing. Many States, I 
wouldn’t suggest all, do not want to take responsibility for every 
Superfund site in their State. We don’t think they can. 

Senator Allard. In which case, they could invite you in. 

Ms. Browner. If you give the States the primary responsibility, 
I think the question you need to address is are you going to give 
them the authority in terms of ensuring the largest polluters pay 
their fair share or does the State have to pick up the tab. 

Senator Allard. I think those things are working. I don’t see a 
real problem. 

Ms. Browner. We would agree that there is a way and we made 
a legislative proposal that has the support of many States to recog- 
nize the very good work that States can do, are doing at these 
sites. The concern we have is that there are many authorities 
which are vested in us through Congress that are important to the 
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successful cleanup of these sites and we have not seen a willing- 
ness in Congress to delegate all of those authorities to the States. 

I think you may put the States, if you’re not careful, in an awk- 
ward position of having responsibility with little or no resources to 
do the job of public health and environmental protection. 

Senator Allard. I guess the point I wanted to make is that 
they’re closest to the problem, they have to live with the problem, 
I think there would be a real interest in them trying to clean up 
that environmental problem and the sooner you get it cleaned up, 
the better. 

I can understand those problems that may exist on State borders 
where you may have two States in conflict and we’d make some 
provisions in there to adjust that. We’re getting away from the one- 
size-fits-all and we’re setting up a mechanism where resolutions on 
conflicts can be reached, but basically you’re not going to be calling 
the shots, it’s going to be coming from the local level. You’d be 
brought in on a consulting basis and be supportive of what the 
States are trying to do. 

If we’ve got two States that can’t agree, then maybe you’d move 
in as a mediator, help resolve that joint problem, working with 
both those States. 

Ms. Browner. I think, again this is not an easy issue in terms 
of what States would like and what individual States feel they can, 
in fact, assume. I think when you will find when you talk to the 
States great difference among them. 

I think it’s also important to understand that it’s not just a ques- 
tion of does a site happen to fall in two States and there are a 
number of the Federal facility sites that, in fact, do involve more 
than one State, but you may also have a situation in terms of 
groundwater contamination that could affect the site, that would 
appear to occur in one State, but could affect the groundwater sup- 
plies for any number of States. 

Senator Allard. Obviously those things have to be worked out, 
again, can be worked out between the States and maybe bring you 
in as a mediator in those situations, but I don’t see why we can’t 
put more confidence in the State role. 

Ms. Browner. Again, we did make a proposal working with the 
States on how to structure a program so that they could assume — 
we suggested a State be able to assume responsibility for individ- 
ual sites, if that’s what they wanted to do. 

I’m a former State Director and let me tell you, there are sites 
in Florida I’d be happy to take over day-to-day management and 
they’re the worse ones I wouldn’t want to touch and I think you 
have to allow for that kind of literally State-by-State dialog be- 
tween EPA and the State. 

Anything that lock, stock and barrel just moves everything, par- 
ticularly if you don’t move all of the legal authorities that are im- 
portant to ensuring that the largest polluters pay. 

Senator Allard. That’s not what I’m talking about. I’m talking 
we don’t lock, stock and barrel to the States, that we give the 
States that ability to pull in the EPA as a mediator. 

Thank you very much, Mr. Chairman. 

Senator Smith. I want to move on to one more round. We’ll do 
3 minutes and hopefully try to get the next panel up. 



31 


Senator Baucus. Mr. Chairman, are we going to stick within our 
time limits here? 

Senator Smith. We’ll do the best we can. 

Senator Baucus. Because I notice we’ve been pretty liberal. 

Senator Smith. Pretty liberal. I haven’t been called liberal in a 
while. 

Senator Baucus. That’s why I said it. I was waiting for you to 
pick up on that. 

[Laughter.] 

Senator Allard. Mr. Chairman, if we could get brief responses 
to our questions, I think our time would be much better allocated. 

Senator Smith. Let me start. Administrator Browner, by going 
back to Senator Chafee’s line of questioning because I think that 
really goes to a major difference between us in terms of who you 
define as those people who should be in and who should be out. 

I think again, there’s common agreement, as Senator Baucus 
said. Senator Chafee said, we agree with the de minimis parties, 
they should be out, but when you start moving down the line, then 
you’re starting to pick winners and losers here and that’s where we 
disagree in terms of how we apply that standard. 

Let me just use the example on the co-disposal. There’s been a 
long debate over whether the cost of cleaning up co-disposal sites 
is driven mostly by toxicity, by hazardous materials or whether it’s 
by the volume that’s in the site or the solid waste. 

Senator Chafee and I thought in S. 8 we had addressed this by 
saying it makes a lot more sense to collect the taxes, the environ- 
mental income tax, the chemical feedstocks, the oil import, collect 
those taxes and recognize that these other sites that we’re arguing 
about here are a problem, take those dollars and put them in and 
cleanup those sites. 

You say we are letting them off the hook. You also say the tax- 
payer pays. I want you to explain to me how the taxpayer, any tax- 
payer is paying for the cleanup of those sites? Where in our bill 
does it say or in any way infer that the taxpayers are paying for 
this? 

Ms. Browner. As we understand the effect of S. 8, if I might 
step back for a second because I do think there is an important 
agreement here. 

When it comes to sole source sites, one party is responsible for 
the site, I think we all agree they should pay, solve the problem. 
There’s sort of three categories of sites in Superfund — one party, a 
site, they deal with it; then there are what we call multiparty sites 
where maybe you have six or a dozen or so parties at a site and 
we have mechanisms for that. Then that leaves the third category 
which are these co-disposal, largely landfills and I think that’s 
where we’ve had the most difficulty in finding common ground. 

Senator Smith. But other than the taxes, if those taxes are rein- 
stated and we do call for the reinstatement of those taxes in our 
bill, those taxes, yes, they are taxes, they are paid, but I don’t want 
to speak for the corporations that pay these taxes, but the frustra- 
tion has been that they’ve not been used for cleanup, those dollars. 
They’ve been used, in some cases, in the general fund, and in oth- 
ers, to pay for attorneys rather than cleaning up. 
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The point is we reinstate those taxes, those dollars then go into 
these co-disposal sites. Take out this group of people that you now 
want to keep in. The point is if you talk to people around the sites, 
they want the sites cleaned up. 

Ms. Browner. We agree. 

Senator Smith. They’re not looking to hunt down people as com- 
mon criminals here and apply a group of penalties; they want the 
sites cleaned up. You say the taxpayer pays. Where does the tax- 
payer pay for this? 

Ms. Browner. First of all, the taxes that are collected for Super- 
fund are ultimately passed onto the consumer. I think we would all 
agree with that, the corporate environmental tax, the feedstock 
taxes, ultimately some portion, if not all of that, is passed onto the 
consumer. 

Senator Smith. You’re not advocating getting rid of them, are 
you? 

Ms. Browner. No. 

Senator Smith. Then it’s an academic argument. We accept that. 
We’re on common ground here. We accept those taxes should be re- 
instated. The question is, why not reinstate them, take from those 
funds and go to these co-disposal sites and get these people out and 
stop arguing and doing litigation? 

If you would agree to that, we’d have common grounds on 50 per- 
cent of the bill anyway. 

Ms. Browner. Could I ask a question, a point of clarification? I 
know you get to ask me the questions and I answer, but I do have 
a question here. 

Is it your proposal to take out the co-disposal sites? Is that what 
you’re proposing? It would help me to understand because I admit, 
and I have tried to say repeatedly throughout this hearing, that we 
are confused by sections of S. 8. There were staff briefings and we 
came away with one impression; perhaps it is wrong. It would be 
helpful to me to understand if your position is 

Senator Smith. Yes. 

Ms. Browner. Yes, you want to take out the 250 co-disposal 
sites? 

Senator Smith. Yes. You put degrees to it; we want to take them 
out so we don’t argue about it. 

My time has expired. I’m not trying to be argumentative. I’m try- 
ing to get common ground here. I think the frustration I feel is you 
apply a different standard of fairness to a de minimis person or site 
or an entity that happens to have a larger liability. I’m fully sup- 
portive of taking care of the de minimis people, but again, it’s still 
an issue of fairness and we’re paying. We’re going to clean it up. 

Ms. Browner. If I might respond. This is obviously the issue we 
spent a lot of time on last year and we were hoping that S. 8 made 
some progress in this regard. Perhaps it doesn’t make the progress 
that we thought it made. If might just succinctly state our concern. 

Because someone happened to choose to send their toxic wastes 
to a landfill — that’s what these co-disposal sites are in large meas- 
ure. We estimate there are approximately 250 under your defini- 
tion, co-disposal sites. Because they happened to send it to a land- 
fill and not to a multiparty site or didn’t keep it in their backyard, 
you would say that the nature of the site where they sent it ex- 
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eludes them from a responsibility. What we’re saying is don’t do it 
by site, do it by party. That’s the only difference here. 

Senator Smith. It’s because you wouldn’t agree to multiparty. I 
have long been an advocate of repeal of retroactive liability, but 
you won’t even get to first base on that one, so we have no choice. 
So we went to co-disposals because that’s where you were headed 
to try to get some common ground and now you don’t want to move 
on that either. 

Ms. Browner. No, we can address the small parties, the munici- 
palities. There is a way to address those people that I think we all 
agree are at the co-disposal sites and unfairly trapped in Super- 
fund, if we can do it by party and not by site. 

Senator last year, we costed out, we looked at what it would cost 
to deal with all the co-disposal sites and there are many more com- 
ing. In fact, we would probably litigate many other sites because 
everyone would try to become a co-disposal site to get out of any 
obligation and quite frankly, we couldn’t afford it. 

Senator Smith. My time has expired. Go ahead. Senator Lauten- 
berg. 

Senator Lautenberg. Vigorous. 

Senator Smith. I was trying to get some common ground. 

Senator Lautenberg. Yes. Madam Administrator, the present 
national contingency plan expresses an expectation that aquifers be 
restored to drinking water uses wherever practicable, but S. 8 es- 
tablishes rules for groundwater remedies that favor natural attenu- 
ation and give equal weight to alternatives such as water treat- 
ment systems in people’s homes rather than removing the contami- 
nation from the environment. 

Is this backsliding necessary? Does it accomplish what we think 
that the rules ought to accomplish for the safety and well-being of 
our people? 

Ms. Browner. I think it is now well documented by independent 
groups, including NRC, the National Research Council, in a 1994 
study, that we can, in fact, cleanup groundwater. I think everyone 
recognizes there may be a handful of places where it is more dif- 
ficult than not but in large measure, the technology exists. 

Our concern with S. 8 is that it seems to require a justification 
that the cleanup of groundwater substantially accelerates the avail- 
ability of drinking water beyond the rate of natural attenuation. 

You have two problems there. No. 1, is why would you do that 
if the technology exists to actually clean it up, but No. 2, is there 
are many of these groundwater sites which may not today be a 
drinking water supply but could easily become a drinking water 
supply in the not too distant future. I think here is an example 
where we are very concerned that you’re passing a problem onto a 
future generation and unfairly so. 

Senator Lautenberg. The remedy selection in S. 8 that would 
elevate engineering and institutional controls to a level on the par 
with treatment would eliminate the preference for permanence or 
treatment from the present scheme. What might this lead to? Are 
we talking about hazardous waste museums? 

Ms. Browner. The concern we have is that there appears to be 
a provision essentially if implemented would say that if cleanup, 
actual cleanup, removal, treatment cost too much, then you can es- 
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sentially avoid the goal of human health and environmental protec- 
tion. 

The concern is that you could find in situations, sites fenced off 
and again, we had a discussion about this last year. We certainly 
hope that’s not what these provisions mean. We’ve gone over this 
and we are concerned that institutional mechanisms being given 
the kind of equal footing, if you will, in terms of solving problems, 
could result in some sites not actually being cleaned up, could re- 
sult in bottled water being made available as opposed to treatment 
of potential drinking water sources. 

Senator Lautenberg. Thanks, Mr. Chairman. 

Senator Smith. Senator Chafee. 

Senator Chafee. Ms. Browner, I just want to point out that you 
specifically stated that you wish a rewrite of the Superfund law 
and it is very apparent that can’t be accomplished without biparti- 
san cooperation. There can’t be a law unless we pass one up here. 
We can’t pass a law without the cooperation of the Administration. 
We certainly can’t have it enacted into law. 

There have been various attempts to do something about this. In 
the 103d Congress, we had the situation where the Democratic 
Party controlled the House, they controlled the Senate and they 
controlled the presidency. They had a Superfund bill that came out 
of this committee, I voted for it, but it didn’t pass in the Senate 
and no Superfund bill passed in the House. So there’s really a 
tough challenge. It behooves all of us to be in a cooperative mood 
if we’re going to get anything. 

On the co-disposal sites, it was our philosophy that the dumping 
was done legally; that’s one of the requirements we had under the 
co-disposal sites, it would be legal when they did it. That’s where 
the biggest controversies come, that’s where they have to hire a 
hall to take care of all the lawyers. Our philosophy was, let’s just 
get it over with but that’s a philosophy, at this point, you don’t 
agree with. 

I want to say I listened to the three issues you listed. Your first 
one was hot spots and the third one was the co-disposal exemption 
for big industrial waste. We can negotiate these. Your second one 
was on groundwater and I believe that there’s a misreading or an 
ambiguity in there and that can be straightened out. So this thing 
can be solved. 

We’ve got to start with something. This business of taking a 
blank sheet of paper, we spent a lot of time on this and we’ve got 
to start somewhere. I would hope that you’d give further consider- 
ation to using S. 8 as a starting vehicle, recognizing that it’s not 
written in concrete and it is subject to negotiation and to be 
amended. 

Thank you, Mr. Chairman. 

Ms. Browner. Mr. Chairman, we would like nothing better than 
to work on a consensus-based process with you. We would look for- 
ward to you setting out a process; we’ll be here ready to go. 

We would hope, as I think you would, the importance that all of 
the parties, and there are unfortunately many — I’m not talking 
about Federal Government, I’m talking about communities. State, 
local government, PRPs, big, small — be a part of that process also. 
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I have high hopes that we can finally see Superfund rewritten. 
It remains something that I am personally committed to; it is one 
of the reasons I came to EPA and it is something I would like to 
see done this year. 

Senator Smith. Thank you. 

Senator Baucus. 

Senator Baucus. Madam Administrator, we all agree we want to 
speed up the cleanup of sites, not slow it down. You have indicated 
in your statement that there are portions of the bill before us, S. 8, 
which you think will have the opposite effect, that is, it will not 
speed up cleanups but rather slow down cleanups. Could you be 
much more precise, please? 

Ms. Browner. I can give you examples of provisions that we are 
concerned about. 

First is what we refer to as the ROD reopener, the fact that you 
can go back into essentially any and all of these decisions that have 
been made and reopen them. We would suggest that there be a 
threshold, that cost and technology be brought into play because 
we are concerned that someone could merely engage us in a sort 
of round-robin of discussion where there are no new technologies. 

Senator Baucus. As you read S. 8, could all sites be reopened? 

Ms. Browner. Our understanding is not only can all decisions be 
reopened, but even once construction has commenced, the decision 
can be revisited. 

Senator Baucus. Would you give us a sense of how that slows 
things down? 

Ms. Browner. We enter into 150 decisions in terms of cleanup 
plans annually. If all of those can be reopened, that means there 
are literally 1,500 right now on the books, if every single one is re- 
opened, what is to prevent a party from reopening? Why shouldn’t 
a lawyer reopen it, a private party’s lawyer? It means they don’t 
have to get around to cleaning it up anytime soon. You could see 
us doing almost nothing but dealing with these reopeners. 

Senator Baucus. Is there ever a good reason to reopen? 

Ms. Browner. Yes, and we have a program to do just that. 

Senator Baucus. When? Give us a sense. 

Ms. Browner. Where you have a real advance in technology, and 
that does occur, where you have a new discovery, a new solution. 
That is absolutely appropriate. 

Senator Baucus. Can you give us an example, for the record if 
you don’t have it right now? 

Ms. Browner. Some of the sites where initially maybe 8 to 10 
years ago the preferred treatment would have incineration, today 
bioremediation solves the problem. That’s an example. 

Senator Baucus. So you believe on this issue that there is reason 
to reopen some decisions, but we shouldn’t go all the way allowing 
construction or RODs to be reopened? 

Ms. Browner. We do have a program today for updating rem- 
edies. We have a program right now for sites, to come in, to review 
them, based on cost and technology advances and make adjust- 
ments. We have made adjustments and we will provide you with 
a list of the sites and the projected cost savings. I think the cost 
savings are $280 million for the sites that we have revisited the 
remedies because of technology advances. 
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Senator Baucus. Thank you very much. 

Thanks, The Chairman. 

Senator Smith. Senator Allard. 

Senator Allard. Thank you, Mr. Chairman. 

You would agree that the liability is a real problem with these 
Superfund sites, I believe, and if we don’t get the liability issue 
straight, I guess no amount of money is going to lead to clean up 
of sites because everything is going to be eaten up by lawsuits and 
lawyers and we’ll never get around to getting the bottom line re- 
solved. Would you agree with that? 

Ms. Browner. I think it’s important to understand what EPA 
spends its money on. A very, very small percentage of Superfund 
dollars go to parts of the program other than cleanup. This chart 
shows you that 77.6 percent of the money you appropriate goes to 
clean up activities from people out in moonsuits to the brownfields 
work we’re doing and a very, very tiny part goes to a variety of 
other efforts. 

Certainly in reauthorizing Superfund, the question of who pays 
is not a small question. We absolutely agree that the little parties 
should be taken out, absolutely, positively. We have programs 
doing that as I said. We’ve taken out more than 9,000 parties in 
the last 4 years; homeowners are protected now. 

I think the discussion that we will all need to engage in as we 
seek to find consensus is, of the remaining parties, is it appropriate 
to shift their responsibility to the fund and thereby to the taxpayer. 

Senator Allard. Is it possible for a company that’s been cleaned 
up under CERCLA, to then have RCRA applied to that same site? 

Ms. Browner. I think the easiest way to make a distinction here 
is RCRA is for facilities that are ongoing operations and it requires 
a certain set of activities to prevent problems and to address any 
problems that may develop in an ongoing action. 

Superfund not exclusively, but does tend to focus on those facili- 
ties, those sites where the parties may have moved on or occasion- 
ally, what you have in Superfund is a situation where part of the 
site is Superfund and then there is an ongoing activity adjacent. 

Senator Allard. So it is possible for a company to have to deal 
with both CERCLA and RCRA? 

Ms. Browner. And appropriately so. They should have to deal 
with RCRA because that is the permitting program we have in 
place, the law in place, to ensure in part that we are not creating 
future Superfund sites. 

Senator Allard. I haven’t got any prejudged opinion on this. I’m 
just asking is there a potential for a double jeopardy effect? 

Ms. Browner. Not for the same contamination, no. They would 
be handled separately. 

Senator Allard. Because one is ongoing and the other has al- 
ready occurred? 

Ms. Browner. That’s one distinction. There are not any bright 
lines, unfortunately. Another distinction would be you might have 
an ongoing activity where there is historical groundwater contami- 
nation all underneath the ongoing site. That would perhaps be ad- 
dressed through Superfund and then if there was some accident 
that happened, some inappropriate action that had taken place in 
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the meantime, that might be addressed through RCRA, but you 
don’t use both laws to address the same problem. 

It is true that a company, a site, there may be RCRA problems 
and Superfund problems but they are for different contaminants or 
contamination activities. 

Senator Allard. That’s all, Mr. Chairman. Thank you. 

Senator Smith. Thank you. Senator. 

Administrator Browner, thank you very much for being here this 
morning and I think perhaps we made some progress. I think I un- 
derstand some of the concerns you have. I think we certainly are 
going to pledge to you to work with you and with our colleagues 
on the other side of the aisle to do our best to get a bill because 
I think it’s in the best interest of the country to get it done. We’re 
going to do our best to do it and we look forward working with you. 

Ms. Browner. That is our interest too. Thank you. 

Senator Smith. The next panel could come up — I’m just going to 
call the names here rather than take a recess — Mr. Richard 
Gimello, assistant commissioner for Site Remediation, New Jersey 
Department of Environmental Protection, speaking on behalf of the 
National Governors’ Association; Ms. Linda Biagioni, vice president 
of Environmental Affairs, Black & Decker Corporation on behalf of 
The Superfund Action Alliance; Ms. Karen Elorini, senior attorney. 
Environmental Defense Eund; Ms. Barbara Williams, Sunny Ray 
Restaurant, Gettysburg, PA, on behalf of the National Eederation 
of Independent Business; and Ms. Karen O’Regan, Environmental 
Programs Manager, city of Phoenix. 

Welcome ladies and gentlemen for being here this morning and 
let me just indicate to you that your statements will be made a 
part of the record as written. If you could summarize your state- 
ment in 3 or 4 minutes, it would be appreciated. 

We’ll set the clock at 4 minutes and hopefully we can wrap it up 
in 4 minutes and then go to some questions. 

Mr. Gimello, why don’t we start with you. Welcome. 

Senator Lautenberg. If I may, Mr. Chairman, Mr. Gimello is a 
New Jerseyite. Unfortunately, we have grown very successfully. 
Superfund sites all across our State. It happened as a result of our 
proud industrial past and Mr. Gimello has had a lot of experience. 
We welcome him here this morning representing the Governors’ 
Association. 

STATEMENT OF RICHARD GIMELLO, ASSISTANT COMMIS- 
SIONER FOR SITE REMEDIATION, NEW JERSEY DEPART- 
MENT OF ENVIRONMENTAL PROTECTION, ON BEHALF OF 

NATIONAL GOVERNORS’ ASSOCIATION 

Mr. Gimello. Thank you. 

The testimony that I offer today is on behalf of the National Gov- 
ernors’ Association. As I am sure you can appreciate, the NGA has 
a strong interest in Superfund reform and believes that a variety 
of administrative, as well as legislative and regulatory changes are 
needed to improve the Superfund Program’s ability to clean up the 
Nation’s worse sites. 

We realize the importance of passing legislation this year and 
want to ensure that the collective interests of the States are consid- 
ered carefully in development of the final bill. Funding is essential 
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for the continuation of cleanups in this country and the ultimate 
objective of the Superfund Program depends on the continued fund- 
ing. 

The Governors appreciate the opportunity to review and com- 
ment. I’d like to begin by stating that NGA is very appreciative of 
the many improvements made in the bill over last year’s bill. The 
Governors acknowledge the vast compromises that the bill reflects 
and commend the committee for introducing legislation that ad- 
dresses many State concerns. Today, I’d like to address NGA’s 
overall assessment of the bill and suggest a few areas where im- 
provements could be made. 

With regard to brownfields revitalization and voluntary cleanup 
programs, the Governors believe that brownfields revitalization is 
critical to the successful redevelopment of many contaminated 
former industrial properties and we commend the committee for in- 
cluding the brownfield language. 

Many States have developed highly successful voluntary cleanup 
programs that have enabled sites to remediate more quickly and 
with minimal governmental involvement. It’s important that any 
legislation supports and encourages successful pro^ams by provid- 
ing clear incentives and by ensuring that any minimum program 
criteria established by the Environmental Protection Agency be ex- 
tremely flexible. 

Also, in the event that EPA discovers an imminent and substan- 
tial threat to human health and the environment at a site, or at 
the request of a State, it should be able to continue using its emer- 
gency removal authority. 

With regard to State role, the impacts of hazardous waste sites 
are felt primarily at the State and local levels. The Governors are 
very supportive of the efforts of the chair. Senator Chafee and oth- 
ers to strengthen the role of the States in this program. We appre- 
ciate the inclusion of options for both noncomprehensive and com- 
prehensive delegation. 

We especially support allowing States to operate their programs 
in lieu of the Federal program. It is critical that States, with estab- 
lished goals and standards, be able to apply at all sites these 
standards regardless of the lead agency and without a cost shift. 

We cannot support EPA being allowed to withdraw delegation on 
a State-by-State basis. Withdrawal of delegation should be consist- 
ent with the approval or rejection of a State’s application for dele- 
gation. 

The Governors strongly support the 10 percent cost share for 
both remedial actions and operation and maintenance, and we ap- 
preciate the inclusion of this provision in the bill. However, we do 
not support any change that will require the State cost share for 
removal actions. States are not currently required to cost share in 
this area and we don’t think it’s appropriate. 

Selection of remedial actions, the Governors believe that changes 
in remedy selection should result in more cost effective cleanups 
and a simpler, streamlined process for selecting remedies and more 
results oriented. 

Allowing State-applicable standards to apply at both national 
priority list sites and State sites is one way of ensuring such an 
approach. Any caveats to the use of State RARs must be minimal. 
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The Governors believe that groundwater is a critical resource 
that must be protected. The use of State applicable standards and 
the opportunity for State and local authorities to determine which 
groundwater is actually suitable for drinking are essential. 

We also believe, however, that groundwater resources must be 
forwarded a sort of receptor status to prevent any future or ongoing 
impacts during the remedy selection. 

The Governors recognize that there are some records or decisions 
that should be reopened because of cost considerations or technical 
impracticability. However, we believe the Governors should have 
the final decision on whether to approve a petition for the reopen- 
ing of a ROD. 

With regard to liability, liability schemes employed in any haz- 
ardous waste cleanup program are critical to the success of the pro- 
gram. However, the current system has a history of leading to ex- 
pensive litigation and transaction costs. Therefore, the Governors 
can support liability reform. 

In general, we support the elimination of de minimis and de 
micromis parties and believe the liability for municipalities needs 
to be addressed. However, we question broader releases of liability 
for other categories or responsible parties. 

Further, we support the concept of an allocation process so that 
costs are assigned appropriately to responsible parties, but we need 
assurance that funding will be available for this process, including 
support for State allocation programs. 

Finally, as I mentioned earlier, we fully support the release of 
Federal liability at non-NPL sites where a release of liability has 
been granted under State cleanup laws. 

With regard to Federal facilities, the Governors support legisla- 
tion that ensures a strong State role in the oversight of Federal fa- 
cility cleanups. We urge you to strengthen the program by amend- 
ing the statute of limitations to run for 3 years with regard to nat- 
ural resource damages. 

In general, I want to emphasize on behalf of the States that we 
do recognize the extent of the compromises reflected in this draft 
and are eager to work with this committee and Federal EPA to fi- 
nalize this job that we’ve started. 

I thank you. 

Senator Smith. Thank you very much, Mr. Gimello. 

Ms. Florini. 

STATEMENT OF KAREN FLORINI, ESQ., SENIOR ATTORNEY, 
ENVIRONMENTAL DEFENSE FUND 

Ms. Florini. Thank you, Mr. Chairman. 

On behalf of the Environmental Defense Fund and its 300,000 
members, thank you for this opportunity to present our views on 
S. 8. 

While the Environmental Defense Fund supports an improved 
Superfund Program, we regret to say that, in our view, virtually 
all provisions of S. 8 would not in fact lead to that result. Rather, 
they would have, in many instances, the opposite effect. 

For example, with regard to clean up standards, the bill seems 
to regard doing cleanups fast as more important than doing them 
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right. Speeding cleanups by making them weaker is a giant step 
in the wrong direction. 

The cleanup provisions have numerous flaws that exacerbate 
each other. Speciflcally, the bill largely puts polluters in control of 
decisionmaking and constrains both EPA and public oversight. 
Even polluters who are under criminal indictment for illegal dump- 
ing at a particular site potentially could end up with the lead role 
if they hire the right consulting firm. Polluters can let cost consid- 
erations override cleanup goals including health goals. 

In addition, the bill completely repeals the existing preference for 
permanent treatment so that even highly toxic hot spots could re- 
main onsite. Likewise, the bill makes no effort to promote restora- 
tion of land to productive use. Indeed, the future uses that can be 
considered are specifically limited to those that are currently 
planned or zoned or those that have a substantial probability of oc- 
curring. That is an inappropriately high standard, one that effec- 
tively requires a community to either have a crystal ball or limit 
its consideration to today’s probabilities, instead of tomorrow’s pos- 
sibilities. 

All these problems are made worse by the outrageous provisions 
under which polluter-written cleanup plans get approved by default 
if EPA is unable to act to review it within 180 days. Cleanup deci- 
sions are complex and high stakes ones for communities, parti- 
cularly site neighbors. Default approval has no place in the Super- 
fund program. 

The bill also undermines public participation in several ways. It 
fails to let the public participate in decisions about which States 
shall implement the program, even though State delegation great- 
ly, and in my view, inappropriately, constrains EPA’s ability to act. 

It limits technical assistance grants to $100,000 without excep- 
tion even though the bill’s changed cleanup standards will often 
lead to remedies that demand long-term community oversight, 
oversight that the bill fails to empower communities to provide. 

S. 8 even lets polluters ignore existing cleanup decisions until 
and unless EPA catches them at it. Then the polluters get to decide 
whether to comply with the existing plan or to modify it. S. 8 re- 
opener provision for existing decisions are also structured in a way 
that thwarts effective public participation and would additionally 
cause considerable delay in the program overall. 

Another highly objectionable feature of the bill is inclusion of an 
arbitrary cap on the number of additional sites that can be added 
to the National Priority List, namely 100 until the year 2001 and 
10 a year thereafter. 

A cap has profound consequences because unless a site is listed, 
EPA cannot undertake long-term site cleanup activities. This ap- 
proach effectively dumps the problem on the States regardless of 
their capacity to deal with it. 

Einally, the bill’s liability provisions create new forms of what 
amounts to corporate welfare. While it may well be, and in fact, 
probably is appropriate to tailor the liability system as applied to 
entities it will be unable to pay or have only a very limited connec- 
tion with a site, S. 8 goes way too far. 

The co-disposal provisions of this bill would exempt large compa- 
nies as well as small ones, and would inappropriately let companies 
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that can well afford to pay off the hook. Similarly, the small busi- 
ness exemption applies to future as well as past conduct, thereby 
wiping out Superfund’s powerful and significant incentives to avoid 
future pollution. The bill requires paybacks to polluters, including 
those who have already agreed to do work under existing settle- 
ments. 

What’s more, there is no firewall between liability to carve out 
dollars and S. 8’s other provisions, so there is no assurance that 
adequate funds or indeed, any at all, will remain available for the 
other elements of the program. 

Mr. Chairman, a substantial and growing number of environ- 
mental and public health organizations are investing major re- 
sources in Superfund reauthorization at this point. We would wel- 
come an opportunity to work proactively with you to improve the 
program. 

We are currently finalizing a set of principles on Superfund and 
hope to provide those to you later this month. 

Thank you. 

Senator Smith. Thank you, Ms. Florini. 

Ms. Biagioni. 

STATEMENT OF LINDA BIAGIONI, VICE PRESIDENT OF ENVI- 
RONMENTAL AFFAIRS, BLACK & DECKER CORPORATION, ON 

BEHALF OF THE SUPERFUND ACTION ALLIANCE 

Ms. Biagioni. Thank you, Mr. Chairman and members of the 
subcommittee for inviting me to testify. 

My name is Linda Biagioni and I am vice president of Environ- 
mental Affairs for the Black & Decker Corporation. 

Black & Decker is headquartered in Towson, MD, and is the 
world’s largest producer of portable electric power tools, power tool 
accessories, residential security hardware, and electric lawn and 
garden tools. We are also leaders in small household appliances, 
plumbing products and engineering fastening systems. 

In the United States, we employ several thousand people in more 
than 30 manufacturing facilities in 16 States and at Black & 
Decker service centers throughout the country. 

I’m here in support of S. 8 because of the unnecessarily high 
transaction costs we have incurred due to the current liability 
scheme and the tendency to select unreasonably stringent rem- 
edies. We are disappointed and frustrated by the failure of the pre- 
vious Congresses to resolve the inefficiencies in the program. 

Superfund was designed to clean up old hazardous waste sites, 
but the existing law causes us to proceed too slowly on many seri- 
ous sites and to spend too much time and money on low priority 
environmental concerns and legal proceedings. Years of serious 
criticism of the existing Superfund Program from almost every seg- 
ment of the political spectrum have damaged its credibility and pe- 
riodically paralyzed its progress. 

EPA’s administrative reforms have apparently been somewhat 
successful, but the most important failings can only be cured by 
Congress. The program needs a new congressional mandate, public 
support and assured funding. I hope that the 105th Congress can 
find a middle ground and finish reauthorization this year before 
electoral politics once again polarize the discussion. 
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The Senate is off to a good start. Superfund reform has been 
identified as a high priority objective by the Majority Leader and 
the members of this committee from both parties appear to be mov- 
ing forward constructively. S. 8 looks to us like a balanced and 
thoughtful attempt to resolve the crucial problems that bedevil the 
Superfund Program. 

Like everyone else, we recommend certain changes to S. 8, but 
the desire for a more perfect bill should not obscure the fact that 
overall, S. 8 would be a vast improvement over existing law. We 
commend you for your diligent efforts to craft a workable approach 
that can attract bipartisan support. 

I’ll address two areas where the existing Superfund law is seri- 
ously flawed and needs immediate repair — the liability scheme and 
the remedy selection criteria. 

With one exception. Black & Decker is not the owner, operator 
or a predominant generator at any Superfund National Priority 
List site. Nevertheless, Black & Decker accepts that it should bear 
a reasonable portion of cleanup costs where it contributed hazard- 
ous substances to a disposal site that has become an environmental 
hazard. 

We also recognize the necessity for the business taxes that sup- 
port the Superfund, but the burden of the current retroactive, 
strict, joint and several liability system is simply too high. In prac- 
tice, the current law delays cleanups, misdirects the energies of re- 
sponsible parties, and generates enormous transaction costs wast- 
ing money that should rightfully be directed at cleanup efforts. 

The liability title of S. 8 would significantly reduce these costs. 
First, the exemptions for 1 percent de minimis parties, de micromis 
parties and certain other parties, along with the limitations on li- 
ability for municipalities will remove the threat of liability for 
thousands of parties at hundreds of Superfund sites. 

The exemptions for small quantity generators are particularly 
appropriate because their volumetric contribution is usually of 
minimal environmental significance and they had little or nothing 
to do with the management of the original site. 

Second, for the parties who remain liable for National Priority 
List sites, the allocation system in S. 8 would ameliorate much of 
the unfairness inherent in the current system. In my opinion, S. 8 
would be fairer if it expanded the orphan share to cover fully the 
unallocable shares, not just shares of known insolvent parties or 
parties whose liability is capped. 

There is one aspect of the liability system that S. 8 does not ad- 
dress: the small party exemptions and the allocation system only 
apply to National Priority List sites. Private cleanup sites which 
have engendered a tidal wave of litigation would still be governed 
by the inequitable retroactive, strict joint and several liability pro- 
visions of the existing laws. 

We believe that Congress should return the lawmaking power 
over these sites to the States by limiting the application of section 
107(a), to National Priority List sites and other sites where the 
Federal Government has either conducted or ordered remediation. 

Again, our desire for changes to the proposed liability scheme of 
S. 8 does not detract from our enthusiasm for S. 8 as compared to 
the status quo. 
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Remedy selection, the selection of the most appropriate remedy 
for each site, is the heart of the Superfund Program. In 1986, Con- 
gress created a series of inflexible remedy selection rules requiring 
a preference for permanence and treatment, compliance with appli- 
cable and relevant and appropriate State and Federal laws, and 
groundwater standards that seem to require that all potentially us- 
able groundwater at Superfund sites meet drinking water stand- 
ards in the ground as soon as possible. 

These inflexible standards have contributed significantly to the 
misdirection of resources and remedial activities that produce little 
or no benefit to the public. 

In reality. Superfund sites vary widely in the nature of the risk 
they present and in the nature of their geological land use, loca- 
tional and other circumstances. These facts should determine what 
remedial technology can usefully be employed. 

S. 8 wisely drops most of these arbitrary requirements. It directs 
EPA and the States to focus on the real risk to public health and 
the environment posed by each site using site-specific data wher- 
ever possible to meet the protectiveness standards, taking into ac- 
count long-term reliability, effectiveness, public acceptability, tech- 
nical practicability, costs, and the nature of existing and reasonably 
anticipated land and water uses. 

Cost is just one factor to be balanced in the good judgment of the 
agency, neither an overriding consideration, nor subordinate or ir- 
relevant. 

Unfortunately, S. 8 does not appear to apply this risk-based ap- 
proach fully when it comes to groundwater. While it is true that 
groundwater moves and many aquifers are interconnected, the 
same intellectual analysis and the same criteria should apply to re- 
mediation of groundwater as elsewhere, namely identification of 
real risk and the reasonable remedial measures that can be em- 
ployed to ameliorate those risks. 

Finally, the review of remedies already selected under the exist- 
ing law is crucial. Having learned from more than a decade of expe- 
rience that our existing remedy selection criteria are ill-suited to 
the task, it would be foolish not to reconsider previously selected 
remedies where significant cost savings could result from applying 
S. 8’s new criteria. 

In conclusion, let me reiterate the important point. It’s time for 
Congress to act. Only Congress can correct Superfund’s crucial defi- 
ciencies and put the Superfund Program back on track. 

I commend this subcommittee for its work and thank you for the 
opportunity to present our views. 

Senator Smith. Thank you, Ms. Biagioni. 

Ms. Williams. 

STATEMENT OF BARBARA WILLIAMS, SUNNYRAY RES- 
TAURANT, GETTYSBURG, PA, ON BEHALF OF NATIONAL FED- 
ERATION OF INDEPENDENT BUSINESS 

Ms. Williams. Good morning, Mr. Chairman and members of the 
committee. Thank you for the opportunity of appearing before you 
again. 
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I am Barbara Williams. My business is Sunny Ray Restaurant 
in Gettysburg, PA. I have been a member of NFIB since 1982 and 
am grateful for their support. 

I want clean air and water for myself and the generations that 
will follow me. I am not the enemy of the environment. My trash 
is not the problem. Small businesses are not the enemy of the envi- 
ronment. I am here to tell you again that your wonderful idea of 
cleaning up our country’s environment through the EPA and 
CERCLA does not work in the real world. Your intentions were not 
followed. You legislated for results, you got bureaucracy, regulation 
and litigation. Legions of environmental attorneys, not environ- 
mental solutions were created. 

I fight not only the unjust burden of this lawsuit, but the injus- 
tice of the landfill on the Superfund National Priority List 10 years 
and still no cleanup has been started. I have no graphs or charts, 
no auditors’ reports. I believe we can all agree on this — too much 
time, too much money, too few results. 

Please remember the more than 700 third and fourth party de- 
fendants are not businesses which regularly produce hazardous or 
toxic waste. We are in this suit not because of what we discarded, 
but because of how much waste someone has estimated we threw 
away. We simply and legally put out the trash according to local 
and State regulations. 

CERCLA is unfair because it imposes strict liability on the public 
without any real notice as to what we should or should not put in 
the trash. If ballpoint pens are hazardous waste, why are there no 
directions for their disposal? There is no evidence that any third 
or fourth party defendant sent hazardous substances to the site. 
Our guilt is based on an expert’s report which assumes some haz- 
ardous material in all garbage, but there is no real evidence. 

Eor small businesses, this suit can be devastating. It is an unin- 
sured loss; the money for settlement is considered a penalty, so it 
will not be deductible as a business expense. Small businesses will 
have to make enough money to pay this on top of our other bills 
and payroll. So here we are. The landfill is not cleaned and the liti- 
gation goes on. 

When I testified last April, I was encouraged by your statement 
that you understood our situation and were resolved to remedy it. 
That hope was reinforced when I read S. 8. I am very pleased to 
see that S. 8 addresses many areas I was concerned about — munici- 
pal solid wastes, small business defendants, and co-disposal land- 
fills. I believe you listened and responded. It means a great deal 
to learn that our voices were heard. 

It appears plain to me that in S. 8, your intentions are to resolve 
the issues that have been used to allow litigation to take prece- 
dence over cleanup. I believe that you know how critical the word- 
ing of this bill is. 

My concern is that others will not see it so clearly. I am con- 
cerned that there will always be a well-meaning official who be- 
lieves he knows better than you what you meant when the law was 
written. My fear is that these officials will challenge the authority 
and intentions of Congress and the President, that some judge 
somewhere will listen and rule that you did not write the law to 
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say what you meant and this current course of action will continue 
indefinitely. 

I am one American citizen crying out against injustice. Are regu- 
lations more important than rights and results? When Lincoln 
came to Gettysburg, he expressed concern for our system of govern- 
ment of the people, by the people, for the people. My concern is 
that we are perilously close to losing the government Lincoln de- 
scribed, not because of outside enemies, but because of an ever- 
growing, all-powerful bureaucracy. You are our hope. Thank you. 
Senator Smith. Thank you very much, Ms. Williams. 

Ms. O’Regan. 

STATEMENT OF KAREN O’REGAN, ENVIRONMENTAL PRO- 
GRAMS MANAGER, CITY OF PHOENIX, AND ON BEHALF OF 
AMERICAN COMMUNITIES FOR CLEANUP EQUITY, INTER- 
NATIONAL CITY COUNTY MANAGEMENT ASSOCIATION, NA- 
TIONAL LEAGUE OF CITIES, NATIONAL ASSOCIATION OF 
COUNTIES, U.S. CONFERENCE OF MAYORS, AND NATIONAL 
SCHOOL BOARD ASSOCIATION 

Ms. O’Regan. Chairman Smith and members of the subcommit- 
tee, my name is Karen O’Regan. I’m the Environmental Programs 
manager for the city of Phoenix where I have been for 6 years. 
Prior to that, I had jobs in the Federal Government, State and pri- 
vate and now the local roles. I’ve been involved with Superfund for 
about 16 years. 

I’m providing this testimony on behalf of the International City 
County Management Association, National League of Cities, the 
U.S. Conference of Mayors, National Association of Towns and 
Townships, the Municipal Waste Management Association, and the 
American Communities for Cleanup Equity. We very much appre- 
ciate the opportunity to present this testimony. 

We represent thousands of cities, towns and counties throughout 
the United States. Because hazardous waste sites impact the 
health of our citizens and the environmental and economic viability 
of our communities, we are well-qualified to provide the committee 
with comments on how the program can be improved. 

Phoenix has been heavily involved in Superfund as a generator 
of municipal solid waste, an owner-operator of a co-disposal site, a 
water provider with wells closed due to contamination, and a rep- 
resentative of citizen concerns. We’ve also been involved with four 
Federal Superfund sites and nearly a dozen State Superfund sites 
without or about our borders and paid approximately $20 million 
in response costs at various Federal and State Superfund sites. 

We’re honored to provide you with suggestions on S. 8 beginning 
with its proposed liability scheme. 

Across America, local governments are burdened with millions of 
dollars of liability simply because we owned or operated municipal 
landfills or sent garbage or sewage sludge to landfills that were 
also used by generators and transporters of hazardous waste. 

Most of us are drawn into Superfund because of the past co-dis- 
posal of municipal trash with more toxic industrial waste. Our situ- 
ation justifies statutory relief because we are required to provide 
waste collection and disposal services for public health purposes. 
There is strong consensus in support of municipal liability relief 
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and the related provisions of your bill are definitely a step in the 
right direction. However, we do have some concerns. 

First, limiting the local government owner, operator, generator 
and transporter relief provisions to cost incurred after the date of 
enactment leaves us open to potentially large costs incurred prior 
to the date of enactment. We urge that liability relief that is pro- 
vided to local governments for activities related to municipal solid 
waste and sewage sludge should include relief and credit for costs 
incurred that have not yet been settled prior to the effective date. 

Second, the conditional nature of the relief for Subtitle D facili- 
ties is slightly troubling. The bill would make the Subtitle D liabil- 
ity cap at co-disposal sites unavailable to a facility that was not op- 
erated in substantial compliance with local laws and permits. 

Granted, we administer those local laws and permits. However, 
we’d request that you make the language a little more specific to 
ensure that local governments are not penalized for minor infrac- 
tions such as vector control. 

Third, local governments who are owners and operators of co-dis- 
posal sites would be asked to pay up to 20 percent of cleanup costs 
while generators and transporters of hazardous waste are exempt. 
We suggest you consider a more balanced liability scheme. 

Fourth, the bill should address potential liability arising from 
municipal ownership and operation of public sewer systems and re- 
lated treatment works. We provide this vital public service to pro- 
tect the health and welfare of the community and should not be lia- 
ble under Superfund. 

Finally and most important, the liability scheme must be work- 
able within the financial limits of the Fund and the demands of the 
cleanup program. 

Onward to remedy selection. The bill has many positive remedy 
selection provisions that add needed flexibility to the statute. We 
are concerned that although it may just be an ambiguity in the 
way we read it, that the focus upon treatment at the point of use 
may not adequately protect the groundwater resource. 

We urge the committee to require containment of contaminant 
plumes when drinking water or future potable water sources are 
threatened. 

In addition, the Remedy Review Board has broad powers and we 
are concerned that this board would overturn agreements reached 
after years of negotiation with stakeholders, including local govern- 
ments and citizens. 

While we understand that RODs need to be reviewed given new 
technology, we propose instead that an advisory board be estab- 
lished to provide guidance on remedy selection and monitor Super- 
fund Program activities. We urge that local governments be part of 
any such body. 

The brownfields grants proposed in the bill are critical to help 
local governments and we very much appreciate the opportunities 
to redevelop and reuse brownfields with the money it provides. 
However, because many communities want to encourage private in- 
vestment activities, we ask the subcommittee to consider other in- 
centives such as Federal tax incentives. 

We support the community response organizations. However, we 
are concerned that the bill establishes them as the only formal 
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mechanism for local governments to participate in the decision- 
making process. We, therefore, recommend that we have a separate 
and distinct route for input on decisions affecting our communities 
and that the bill be amended to require EPA to directly consult 
with us when developing and implementing cleanup plans. 

In conclusion, the Superfund Program must ensure that sites are 
cleaned up quickly and effectively without threatening the eco- 
nomic viability of our communities. The Superfund Program must 
provide adequate funding for site remediation and establish clean- 
up standards that are reasonable, yet protective of human health 
and the environment. This will ensure that sites are not continuing 
problems for our communities. 

We appreciate the opportunity to comment on the bill and if you 
have any questions, I would be happy to try and answer them. 

Thank you. 

Senator Smith. Mr. Gimello, let me ask you, many critics of giv- 
ing the States more authority have said that there would somehow 
be a race to the bottom in terms of cleanup which would result in 
“crummy cleanups.” 

Speaking for your own State and what you have done, do you 
agree with that assertion? 

Mr. Gimello. I couldn’t disagree more. Senator. I think that any 
rational look at the way cleanups are being done in this country 
must acknowledge the flexibility and the aggressive nature of 
States in actions on these areas. 

We, in the State of New Jersey, as an example, are looking at 
1,500 voluntary cleanup applications on a monthly basis. Other 
States, Massachusetts, I’d be hard pressed to point to a State that 
is not experiencing a lot of action in this area and I think this no- 
tion somehow that the Feds are doing cleanups one way and the 
States are doing them another way and not being protective of 
human health and the environment is just categorically incorrect. 

Senator Smith. Is there any justification to the argument that 
some States may not be handle it as well as you do in New Jersey? 

Mr. Gimello. I think many States have acknowledged the fact 
that program size is going to differ. I think in those situations, a 
partnership with EPA is important and I think the opportunity for 
that partnership exists and it will be improved by many of the pro- 
visions in this bill. 

Senator Smith. Ms. Biagioni, I also want to say that we worked 
very closely with Black & Decker on legislation to provide for the 
recycling of rechargeable batteries and we appreciate your help on 
that. 

Ms. Biagioni. We very much appreciate your help on that. 

Senator Smith. Do you think the allocation process we’ve out- 
lined in S. 8 will reduce litigation? 

Ms. Biagioni. Yes, I absolutely do because there will be more ef- 
fort placed at finding the responsible parties up front rather than 
finding one or two large parties and then leaving the allocation 
process up to the parties to argue and fight amongst themselves. 

Senator Smith. Do you support the right for Governors to have 
a veto right over any record of decision, any ROD reopener? 
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Ms. Biagioni. I wouldn’t be surprised that Governors would want 
that right and I think they probably have the right to have that, 
yes. 

Senator Smith. Ms. Florini, I know you’re very critical of the leg- 
islation and we appreciate hearing your criticisms. I don’t agree 
with all of them, but let me just give you an example of the frustra- 
tions we feel in regard to trying to get to the bottom of some of 
these problems and trying to come to accommodation on a bill. 

Right down the road from here is the Navy Yard. There is a pro- 
posal to add the Navy Yard to the NPL and interestingly enough, 
the Sierra Club Legal Defense Fund is challenging the listing. The 
reason they’re challenging it is they think it’s just the Navy’s way 
of creating another bureaucratic hangup. 

What does that tell you about the policies and the problems faced 
by the Superfund program if one environmental group thinks by 
putting it under the NPL, it’s a way to get out of getting it cleaned 
up? 

Ms. Florini. Senator, I don’t think that is a legitimate character- 
ization of the Sierra Club Legal Defense Fund’s position on the 
matter. In point of fact, this is a setting where for many years the 
site has been evaluated and processed and things are moving 
along. The question is would putting that site on the NPL acceler- 
ate the process or not? 

In addition, it’s very important to remember that what the Navy 
was doing was arguing that the existing litigation that the Sierra 
Club Legal Defense Club had brought in fact should be stayed 
pending the process of putting it on the NPL. 

What the court recently did was say there is no reason to stay 
the lawsuit. 

Senator Smith. Well, the direct quote from the Washington Post 
from the Sierra Club is “We feel that this is just the Navy’s way 
of creating a bureaucratic hangup. We want to see some action. 
The Navy wants Superfund because it’s a lengthy process and we 
can’t sue them.” 

Ms. Florini. That’s because there is a pending lawsuit that 
would be disrupted by placement of that site on the NPL. This is 
an effort to dismiss the Sierra Club Legal Defense Fund lawsuit on 
the basis of an NPL listing. That is why it was being resisted. 

Senator Smith. Senator Lautenberg. 

Senator Lautenberg. Thanks very much. 

Mr. Gimello, you and I know that New Jersey has one of the best 
hazardous waste cleanup programs in the country, but there have 
been times, several times, when New Jersey felt incompetent to 
handle the cleanup and asked the Federal Government to take 
over. Some of the sites, you and I will know the names, but we’ll 
put them in the record — Chemsol, Montclair site, Fairlawn Wells, 
Montgomery-Rocky Hills site, to name a few. Grand Avenue site in 
Hoboken. 

If the State prepares a remedial action plan that isn’t adequate 
to do the job, whether the State lacks the competence or whether 
there are so many problems that we can’t get by the court suits et 
cetera, should the Federal Government come in and lend their ex- 
pertise if the States aren’t getting the job done? 
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Mr. Gimello. I think so and I think that kind of partnership has 
served us well in New Jersey as you articulate. 

Senator Lautenberg. I think it has, but I thought from your Na- 
tional Governors’ Association presentation that it was intimated, if 
not suggested directly, that the further the Federal Government 
steps away from it. 

Mr. Gimello. Perhaps I could be more clear. I think what the 
Governors are trying to say is that the option to involve the Fed- 
eral Government ought to be one that’s available, but in the ab- 
sence of a need to go there in a delegated State with a clear track 
record of successful cleanups, that the preference for how Super- 
fund sites are cleaned up or other sites ought to lie with the State. 
So it’s a matter of degree. Senator. I think that is what the Gov- 
ernors were trying to say. 

Senator Lautenberg. You know it happens when you put down 
a proposal here, either of the sides will embrace it more forcefully 
than perhaps you intended. I think what we have to do is make 
sure the record reflects our intention. 

What do you think, Ms. Florini, about the Federal Government 
jumping in? Do States always have adequate cleanup programs? 

Ms. Florini. Unfortunately, clearly they don’t. There are some 
States that really have not done a very effective job. 

Senator Lautenberg. So should we say, let the citizens of that 
State suffer? 

Ms. Florini. No, Senator. I actually believe that it’s entirely ap- 
propriate for States that have adequate resources, adequate au- 
thorities and adequate political will to get first dibs on cleaning up 
sites in those States, but those are big ifs. There needs to be a 
process for assuring accountability, and that in fact those condi- 
tions are met, since they aren’t always. That’s a sad fact, but I 
think it is, indeed, a fact. 

Senator Lautenberg. Ms. Biagioni, I’m surprised and a little 
confused by your testimony. My understanding is that the S. 8 pro- 
posal says that regarding groundwater remedies, contaminated 
groundwater may be allowed to migrate if it’s not consumed, and 
that the bill requires equal consideration of temporary remedies — 
water purifiers under the sink, for example — as opposed to rem- 
edies that will allow the aquifer to be used as a drinking water 
source by future generations. 

I think that your testimony indicates that you think S. 8’s provi- 
sions regarding groundwater remedies don’t go far enough in tak- 
ing into consideration the “real risk,” and that you don’t believe 
that aquifers ought to be cleaned up for their own sake. 

I would ask what do you think ought to happen, just kind of let 
it stand and let it seethe, boil, or whatever happens in those sites? 

Ms. Biagioni. I believe where the aquifer is a potential future 
source or a current source of groundwater or drinking water, that 
every effort ought to be made to clean that water up. However, 
there are many situations where there is no potential future use 
for that water or the technical practicability or the cost of the 
cleanup is just out of proportion to the future use of that aquifer. 

If that’s the case and if there are other ways to provide a drink- 
ing source or if that water is never going to be used for a drinking 
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source, then natural attenuation or some other sort of process 
ought to be allowed to happen. 

Senator Lautenberg. There could be quite a difference of view 
as to what potential use of that aquifer might be? 

Ms. Biagioni. That’s right. 

Senator Lautenberg. Thanks, Mr. Chairman. 

Senator Smith. Thank you. Senator. 

Senator Allard. 

Senator Allard. Thank you, Mr. Chairman. 

S. 8 eliminates non-use damages for natural resource damages. 
Ms. Florini, how do you interpret in your mind what non-use dam- 
ages for natural resources would include? 

Ms. Florini. Senator, with respect, I do not work on the natural 
resource damages issues. I believe that other environmental orga- 
nizations will be submitting testimony for the record addressing 
those issues, but it is simply not within my expertise. 

Senator Allard. I apologize and I appreciate your candor in that 
response. 

Ms. Florini. I’m always happy to admit when I don’t know 
something or at least willing to do so. 

Senator Allard. Mr. Gimello, in your opinion, what three items, 
maybe we’re putting you on the spot here, but what three items 
would you think would be absolutely essential if we were going to 
successfully reform or modernize Superfund? 

Mr. Gimello. I think it’s interesting because you’ve been touch- 
ing on them all morning and for several years. I think the whole 
liability issue must be resolved. I think we’re very close and I’d 
hate to see us lose that opportunity to finally figure out a way to 
address the problems and have the money to do it. 

I spoke to you from the National Governors’ Association testi- 
mony which is a balance between the State program and its appli- 
cability versus a potential conflict with the Federal program and it 
needs to be resolved. I think it’s time for the preeminence of the 
States to be recognized and not to be excluded from involvement 
upon request or emergency situations, but I think the balance 
needs to be assured on the side of the States because I think that’s 
where the action is. 

Finally, I think this whole notion of when it is we’re going to re- 
visit RGBs and how we’re going to reopen them is a critical issue. 

Senator Allard. Ms. Florini, you deal with the liability side. Do 
you agree that something needs to be done on the liability in the 
current Superfund law and what is your response to the National 
Governors’ Association as to reform on the liability provisions? 

Ms. Florini. I agree that there have been grievous and unaccept- 
able abuses of the liability system, by private parties who have 
turned around and bought third and fourth party contribution ac- 
tions. I am more than happy to see those abuses curtailed. 

I think S. 8 goes too far, but I do agree that it is appropriate and 
sensible to keep out of the liability system folks who aren’t going 
to end up paying much because they don’t have an ability to pay. 
I also think it’s appropriate to get de micromis parties out. There 
are some concerns about the way the de minimis provisions of S. 8 
are worded in detail, but the basic concept of getting the small fry 
out of the liability system is one I in fact support. 
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Senator Allard. How would you define the small player? 

Ms. Florini. That’s the hard part, isn’t it? I think it’s important 
to have an element that is focused both on size of the company in 
terms of number of employees and on annual receipts because I 
think it’s inappropriate, for example, to say that a very, very small 
company that was making $500 million a year would be exempted 
from liability. 

Exactly how those lines get drawn will be unquestionably the 
source of considerable discussion and one in which I’m happy to 
participate. 

Senator Allard. You don’t necessarily think the degree of pollu- 
tion the individual contributed should be a factor in that? 

Ms. Florini. I’m sorry? 

Senator Allard. You may have somebody who maybe is right on 
the margin, for example, that maybe they contributed a lot to the 
Superfund site. 

Ms. Florini. I do agree that there should be, if you will, a kick- 
in provision for a particular entity who would otherwise be exempt- 
ed has in fact been a significant contributor. There’s language in 
the bill with regard to this, I think, for the de minimis parties. 

Senator Allard. And you’re comfortable with that? 

Ms. Florini. Again, I’ve got some concerns about the precise way 
the details are set out, but the basic concept is one that I would 
support. 

Senator Allard. Do you think you can work with the direction 
of this committee and the EPA in coming up with a compromise? 

Ms. Florini. I do have major concerns. The site carve-out ap- 
proach for co-disposal sites, which lets large as well as small enti- 
ties out, is very troubling to us. I would hope, however, we can find 
a way to reach agreement on that. I think everybody really is pri- 
marily concerned about getting the “small fry” out or the small 
players, if you will. I think it may well, in fact, be possible to reach 
an agreement on that approach. 

Senator Allard. Do you have any problem with combining the 
Superfund legislation with the brownfields sites? 

Ms. Florini. I’ve got a major problem with the way the latter 
portion of title 1 is set up. Essentially, a relatively nebulous con- 
cept — any remedial action plan from a State — ^will wipe Superfund 
off the book with respect to that site, irrespective of whether the 
remedial action plan was developed with any public participation, 
irrespective of what it says, and irrespective of whether it will ac- 
tually be carried out, irrespective of whether the State has the abil- 
ity to make sure that it’s carried out. 

Leaving that rather large category of concerns aside, there are 
grants provisions in the brownfields program that we certainly 
don’t have a particular problem with. Whether it makes more sense 
to move those as part of Superfund versus as an independent bill, 
I don’t think is something that needs to be resolved fully at this 
point. 

Senator Allard. Thank you, Mr. Chairman. 

Senator Smith. Thank you. Senator. 

Let me just ask a couple more questions and if Senator Allard 
has anymore questions. I’ll be happy to go back to him. 
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Ms. Williams, along with your testimony, you submitted a letter 
from a 9-year-old girl by the name of Sierra Bair? 

Ms. Williams. Yes, sir. 

Senator Smith. I just want to read a couple of lines from it. “I’m 
9 years old and I live in Hanover, PA. I’m writing to you because 
of the lawsuit of Keystone Sanitation, my parents, grandparents 
and other family members and other small businesses. I find it un- 
fair and totally out of place for us to be involved in this horrific 
mess. We paid top dollar for people who took the garbage to a place 
where it was approved by the State and now we’re being sued and 
we didn’t do anything.” She concludes by saying, “I’m hopeful that 
my little voice might make a difference,” and I guess she sent the 
letter to the President. 

[The letter follows:] 


Dear President Clinton: My name is Sierra Bair. I am 9 years old and I live 
in Hanover, Pennsylvania. I am writing to you because of the lawsuit of Keystone 
Sanitation. 

My parents and grandparents and other family members are in small businesses 
such as ours. I find it unfair and totally out of place for us to be involved in this 
horrible mess. We paid top dollar for people who took the garbage to a place where 
it is approved by the State! Now we are being sued and we didn’t do anything. It 
is not our fault that the landfill owners put in bad garbage. My family owns res- 
taurants and they serve food not hazardous stuff. Since when is food bad for us. 
Come on, get real; it’s not like oil. 

Last year in school seminar we talked about and learned about the environment. 
We were taught that oil, lead paint, batteries, roof shingles, et cetera, are bad. 
Never did the topic of foods come up. The point I’m tr 3 dng to make is that food is 
not hazardous. 

When I lay in bed, I think about my future and what the world is becoming. I 
want a future, a full life of happiness, but the way things are now those things 
might get taken from me and my brother. The way I see it, if there were six kids 
and one was bad, all of the kids would get punished. I guess we’re just one of those 
six kids being punished in this lawsuit. Isn’t it a shame so many are getting pun- 
ished for a few. 

If I were President, I would have stopped this before it started. Why is this hap- 
pening? And why haven’t you taken charge. You know it took one black woman to 
give all equal rights for all black people, one woman to take prayer out of our 
schools and hopefully my one little voice will make a difference in the Keystone law- 
suit when you think about what my little voice has said. 

Sincerely, 


Sierra Bair. 


P.S. I pray every night that my dreams come true and you can make that happen. 

Senator Smith. What connection is there with Sierra Bair and 
you? 

Ms. Williams. There is none. 

Senator Smith. OK. Let me ask you, in your testimony you indi- 
cated that to the best of your knowledge the only thing you put in 
the co-disposal site other than your normal restaurant garbage was 
ballpoint pens, is that accurate? 

Ms. Williams. When I repeatedly asked what I had thrown away 
that is considered to be so hazardous and toxic. I’ve been repeat- 
edly given the example that if I’ve thrown away one ballpoint pen 
in the 24 years of the liability of this suit, that I have contributed 
toxic waste. 

My contention is what we all contributed was the same waste 
every person creates every day and we did it legally. 

Senator Smith. Are you a polluter? 
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Ms. Williams. Do you want my personal opinion or do you want 
the opinion of the law? 

Senator Smith. Under the statute? 

Ms. Williams. My personal opinion, I am no more a polluter 
than every person in this room and every person in this country. 

Senator Smith. But under the statute, you are defined as a pol- 
luter and have been in litigation how many years now? 

Ms. Williams. I’ve been in litigation a year-and-a-half now. 

Senator Smith. Do you feel that the legislation we’re proposing 
adequately addresses your concerns? 

Ms. Williams. It appears very promising to me. It addresses 
issues that I’ve been concerned about, the small business issue, the 
co-disposal site, the municipal solid wastes are all addressed in this 
bill. 

What I think sometimes and what the environmental attorneys 
end up telling me are sometimes different. It appears plain to me 
that you have addressed the inequities that I find myself living 
under. 

Senator Smith. Certainly the intent, although we don’t know the 
exact, specific circumstances of your own case in terms of where 
you are and your record of decision and all that, but the intent cer- 
tainly is to help people like you. 

This is the frustration that we all feel. We all have differences 
on this legislation. We’ve been 4 years trying to reauthorize it, re- 
form it, change it, and there are some areas we have common 
ground on, but there are other areas we just can’t agree on. 

That brings me to the next question. Ms. O’Regan, I’d like to ask 
you the same question I asked Administrator Browner. You may 
remember it if you were in the room at the time. 

That is, concerning the debate over co-disposal sites, where you 
have the toxicity of hazardous materials versus the volume of solid 
waste. What we get into is litigation over that issue. 

When Senator Chafee and I wrote this legislation, we just 
thought it would make more sense to take these environmental 
taxes, environmental income taxes, chemical feedstock taxes, oil 
import, take those dollars and put them in the fund, spend the 
money specifically to clean up sites, reinstate the taxes and use 
that to clean up sites. 

The difference between the Administration and us at this point, 
as I understand it on this issue, is that they don’t feel that if there 
is hazardous material placed in that site by someone other than a 
Barbara Williams or Sunny Ray Restaurant, somehow if there’s 
somebody a little bit bigger than that, they should not be removed 
from the liability scheme. 

I would just ask you what is your position on this? Would you 
prefer to see the dollars taken from the taxes collected specifically 
for Superfund reform address this concern, get the administrative 
fees and the lawyers out and get the sites cleaned up or continue 
along the same vein that we’re in now, which is getting no where? 

What is your experience with this type of case? 

Ms. O’Regan. That’s a very long question. Senator Smith and I’ll 
try and answer that concisely. 

The city of Phoenix has been involved in co-disposal allocations 
on several Superfund sites and it’s extremely difficult to determine 
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who disposed of what at these sites, so I think that S. 8 which pro- 
vides a cap for municipal liability is clearly a step in the right di- 
rection. 

The concern that we have is that municipalities will be paying 
owner-operators 10 or 20 percent of the co-disposal sites based 
upon our population. Phoenix is a very large city and we’d be pay- 
ing the 20 percent. 

At the same time then, there is an 80 percent sort of orphan 
share, so we’re being asked to step up to the plate and I guess the 
question is, is that completely balanced or does there need to be a 
similar cap on industrial generators that disposed of the industrial 
waste in our landfills because that’s quite a large orphan share and 
again, we are being asked to step up to the plate. 

I guess I would pose that to you and the question is really one 
of funding and can those taxes take care of those sites that need 
to be addressed in our communities. 

Senator Smith. Of course that’s a legitimate question and I think 
you can only try to give the best estimate on that in terms of the 
taxes collected, approximately $2 billion a year, but a lot of those 
dollars go for paying lawyers that don’t go for cleanup. 

I think again. I’ve talked to I don’t know how many hundreds of 
people who have been involved in cleanup or live near sites that 
are toxic and they tell me they could care less who pays, they just 
want it cleaned up so that they don’t have to live next to it any- 
more. So they are not interested in who pays, they just want to get 
it cleaned up. 

It’s very frustrating as we try to go through this thing but we 
are looking at degrees of definitions of polluters. You just said by 
your own definition, Ms. Williams, you’re not a polluter. I agree 
with you, but somebody else who did something legally in a co-dis- 
posal site in a municipality or some other place that is a larger 
company than you are, perhaps has a lot more assets than you, 
there is a different set of standards applied to them and that’s 
where the big dollars come from in terms of these lawsuits. 

It just seems to me if we can expedite cleanup, then why not just 
do it. Take the environmental income taxes, et cetera, put them in 
the fund. You say you’re letting people off the hook, but people 
aren’t off the hook. They didn’t do anything wrong when they did 
it. We’re not letting illegal dumpers out. These are people that did 
what they thought was right, they put some hazardous material in 
there. 

What we’re saying is let’s get together, take the environmental 
taxes, put them over here, get these people out of the system and 
stop arguing with each other and move on, the same thing we want 
to do with the de minimis folks, but we cannot get accommodation 
on this issue, and that is what frustrates me. 

We could, I suppose, take the short route and let all the de mini- 
mis people out and nibble around the edges in this thing and not 
change the law, not dramatically change the law but it’s unfair. 
You don’t think it’s unfair? 

Ms. Florini. No. I think it is absolutely fair to hold the entities 
that are able to pay for cleaning up the messes that they made, lia- 
ble for doing so. I have no problem with that whatsoever. The fact 
that it was not illegal at the time — actually, under your bill they 
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have to have been caught and convicted within the relevant statute 
of limitations — but the fact that it was not illegal for them to do 
what they did at the time is irrelevant. They made a mess, they 
ought to clean it up. 

Senator Smith. Then why shouldn’t Ms. Williams clean hers up? 

Ms. Florini. Letting the small parties out of the system is a 
matter of making the system work efficiently. It would be fair, it 
just doesn’t happen to be efficient. So let the small parties out. 

In point of fact, I think for her kind of waste, there is a real 
question as to whether in fact it generated any toxicity at all. 
That’s somewhat separate question, Wt in terms of the big entities, 
I have no problem with fairness of leaving them on the hook. 

Senator Smith. Do you have a response? 

Ms. Biagioni. I was going to say we’re a big entity and we have 
situations where we’re being sued. We’re in exactly the same posi- 
tion as Ms. Williams, we put only trash in a site, cafeteria waste, 
probably the very same material that her restaurant put in the 
site, yet because we are the big player and the big, deep pocket, 
we’re in litigation. No hazardous waste went into that site. 

Ms. Florini. For me, small refers to both the size of the company 
and the quantity of the stuff. 

Senator Smith. Well, you’ve helped us to understand why we 
have a difficult problem ahead of us. Thank you very much and 
let’s move to the next panel. I appreciate you all being here. 

The third panel consists of Mr. Terry Garcia, Acting Assistant 
Secretary for NOAA; Mr. Larry Lockner, manager of Regulatory 
Issues, Shell Oil Company, on behalf of the American Petroleum 
Institute; Mr. Bob Spiegel, director, Edison Wetlands Association, 
Edison, NJ; Mr. Charlie De Saillan, assistant attorney general for 
Natural Resources, Environmental Enforcement Division, State of 
New Mexico; and Mr. Rich Heig, senior vice president. Engineering 
and Environment, Kennecott Energy Company. 

Let me just say, gentlemen, it is kind of late and I apologize to 
you all. It’s been a pretty long hearing this morning. Your state- 
ments will be made a part of the permanent record and if you could 
summarize in 3 or 4 minutes. I’ll put the clock on at 4 minutes and 
if you can watch it when it goes to yellow and wrap it up, we’d ap- 
preciate it. 

I’ll start with Mr. Garcia. Go ahead. 

STATEMENT OF TERRY GARCIA, ACTING ASSISTANT SEC- 
RETARY, NATIONAL OCEANIC AND ATMOSPHERIC ADMINIS- 
TRATION 

Mr. Garcia. Good afternoon, Mr. Chairman and members of the 
committee. 

I’m Terry Garcia, the Acting Assistant Secretary of Oceans and 
Atmosphere for the National Oceanic and Atmospheric Administra- 
tion of the Department of Commerce. I’m here today representing 
the interests of the U.S. Departments of Commerce, Interior, De- 
fense, and Energy. 

I would like to reassert for the 105th Congress the Clinton ad- 
ministration’s steadfast commitment to protecting and restoring 
this Nation’s natural resources. I will begin my testimony by 
quickly reviewing the progress made by the trustee agencies to- 
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ward restoring natural resources under the existing laws and rules 
governing damage assessment activities. 

I would then like to highlight reforms to the natural resource 
damage (NRD) provisions of CERCLA that this Administration pro- 
poses. The final portion of my testimony will focus on the provi- 
sions of the Superfund Cleanup Acceleration Act of 1997. S. 8, that 
we feel would impede our efforts to protect and restore the Nation’s 
natural resource heritage. 

Significant progress is being made by the trustees toward restor- 
ing natural resources injured by hazardous substances. By working 
within EPA’s remedial process, trustees have reached agreements 
with responsible parties to restore habitat and injured resources at 
more than 25 hazardous waste sites as part of comprehensive gov- 
ernment settlements. 

Restoration is underway at sites in Baytown, TX; New Castle 
County, DE; Tacoma, WA; New Bedford, MA; John Day River, OR; 
Lake Charles, LA; and the central California coast. The restoration 
work at these sites is detailed in my written testimony. 

Last October, the Administration forwarded to the committee 
and other committees with jurisdiction a proposal for reforming the 
natural resource damage provisions of CERCLA. Federal trustees 
carefully considered criticisms of NRD that had been raised during 
previous reauthorization efforts. 

Our proposal for reform is specifically designed to shift the em- 
phasis away from monetizing the value of injured natural resources 
and litigation and refocusing it on restoring injured and destroyed 
resources. The proposal is based on our practical experience with 
the natural resource damage assessment and restoration process. 

These reforms are designed to improve the NRD programs by 
providing greater clarity concerning restoration, by assuring the 
more timely and more orderly presentation of claims and by dis- 
couraging premature litigation. 

NOAA and the other Federal trustees consider this proposal the 
foundation for reforming Superfund’s NRD provisions during the 
105th Congress. 

The Federal trustees believe that revision of CERCLA’s NRD 
provision should be based on two principles: No. 1, restore re- 
sources to baseline condition and No. 2, restore the losses that the 
public suffers from the impairment of natural resources from the 
time of injury until restoration is complete. 

The Administration proposal was intended to strengthen the 
focus of restoration and reduce the cost associated with damage as- 
sessment claims by eliminating or reducing unnecessary litigation. 
Specifically, the proposal calls for adopting the restoration-based 
approach developed in NCAA’s natural resource damage assess- 
ment regulations. 

The Administration’s proposal shifts the emphasis of CERCLA 
damage assessment efforts to restoration and away from the deter- 
mination of economic damages or monetization of the injury. This 
fundamental shift will avoid litigation and expedite the restoration 
of injured resources. 

We suggest amending the statute of limitations to provide that 
a claim for damages be presented within 3 years from the date of 
completion of a damage assessment by a trustee in accordance with 



57 


the regulations or the completion of a restoration plan adopted 
after adequate public notice. 

Further, we clarify that a natural resource damage claim may be 
brought after an action for any other relief under CERCLA. These 
revisions will resolve the sequential claims issue to reduce pre- 
mature filings, protect against claim splitting, and provide time for 
effective restoration planning, thus preserving important trust 
rights. 

Clarifying the judicial review provision for NRDA assessment to 
provide for a publicly-available administrative record to be devel- 
oped to guide the selection of a restoration plan, and the judicial 
review of such plan be limited to the administrative record with an 
arbitrary and capricious review standard. 

Finally, relying on cost effective restoration, cost effective is de- 
fined in our proposal and in the NOAA regulations as the least 
costly activity among two or more restoration measures to provide 
the same or comparable level of benefits. 

Moving to S. 8, the Federal natural resource trustees recognize 
the efforts of this committee. We understand the hard work that 
went into drafting it. As stewards of the Nation’s resources, we ap- 
preciate the provisions contained in S. 8 that reflect our concerns 
regarding natural resources. 

Nevertheless, we believe that S. 8 would weaken our ability to 
protect and restore the Nation’s resource heritage. S. 8 precludes 
the restoration of non-use values, which include both ecological and 
human services provided by natural resources. Although these val- 
ues are often difficult to quantify, they nevertheless are real. 

The sights and sounds of the Connecticut River, the historical 
significance of the Housatonic River to the people of Massachusetts 
and Connecticut and the cultural significance of the Snake and 
Salmon Rivers are examples. To allow them to be destroyed by pol- 
lution and not restored is not acceptable. 

S. 8 requires that responsible parties be allowed to pay for natu- 
ral restoration over time based on the period of time over which the 
damages occurred. The trustees often agree to installment pay- 
ments and negotiated settlements to reflect a responsible party’s 
limited ability to pay or the time that would be needed for restora- 
tion. However, the amount of time over which the damage to re- 
sources occurred should not be considered in a settlement schedule. 

Finally, S. 8 appears to preclude the recovery of all interim 
losses, both use and non-use. 

I’ll stop there. Thank you. 

Senator Smith. Mr. Lockner. 

STATEMENT OF LARRY L. LOCKNER, MANAGER, REGULATORY 

ISSUES, SHELL OIL COMPANY, ON BEHALF OF AMERICAN 

PETROLEUM INSTITUTE 

Mr. Lockner. Thank you, Mr. Chairman. I’m Larry Lockner 
with Shell Oil Company and chairman of the American Petroleum 
Institute’s CERCLA Task Force. API appreciates this opportunity 
to present its views on reform of the Superfund Program. I’d like 
to point out that API strongly supports comprehensive reform of 
Superfund. We want to work with subcommittee members to ac- 
complish this objective this Congress. S. 8 makes many needed 
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changes to the program and is an excellent vehicle to begin this 
work. 

The petroleum industry has a unique perspective with regard to 
Superfund. It’s estimated that the industry is responsible for less 
than 10 percent of the contamination at Superfund sites, yet has 
historically paid over 50 percent of the taxes that support the trust 
fund. This inequity is of paramount concern to API members. It’s 
caused the industry to focus on those elements that affect the cost 
of the program and the authorized uses of the trust fund. 

When Superfund was enacted in 1980, Congress envisioned a 
program that would cost $1.6 billion and be complete within 5 
years. Almost 17 years later, however, billions have been spent but 
relatively few sites on the NPL have been cleaned up. This pro- 
gram appears to be without end. 

API members are pleased that the Senate bill would reduce the 
number of sites to be added to the NPL and commend the sponsors 
for taking this important step. Limiting new additions to the NPL 
ensures a more reasoned Federal program with reduced future 
funding requirements. In our view, this provision in your legisla- 
tion is critical to the reform effort. 

Additionally, we support the bill’s provisions that would delegate 
Superfund remedial authority to the States at non-Federal NPL 
sites. In general, the States have well-established programs and 
have demonstrated capabilities for cleaning up sites. 

API member companies also support liability reform. Reform in 
this area will expedite cleanups and reduce transaction costs. 
Clearly under current law, too much money is wasted on legal 
costs. However, as an industry that has borne a highly dispropor- 
tionate share of the taxes that support the trust fund, the petro- 
leum industry is concerned about the impact that any liability 
changes would have on the program costs. For example, under the 
liability provisions contained in S. 8, the fund would pick up or- 
phan share costs as well as enactment costs, response costs at co- 
disposal landfills for generators, transporters and arrangers who 
contributed waste prior to January 1, 1997. Municipal owners and 
operators liability would be capped at such landfills. In addition, de 
micromis and de minimis parties and others would be exempt. 

API members need to understand whether the cost savings asso- 
ciated with the bill’s reform measures are sufficient to offset the 
additional costs arising from this shift in liability from PRPs to the 
fund or whether the program as envisioned under S. 8 would place 
increased demands on the fund. As the largest group of taxpayers 
to the fund, API members cannot conclude their evaluation of the 
legislation without fully understanding those costs ramifications. 

Some of the additional costs arising from liability exemptions will 
be offset by other reform measures and API supports many of the 
remedies, selections, and reform measures provided in S. 8. We’ve 
also outlined those areas for additional reform in our written state- 
ment. 

In closing, I want to note that Superfund sites are a broad soci- 
etal problem, thus taxes raised to remediate those sites should be 
broadly based rather than focused on specific industries. Without 
substantial reform of the underlying program and the tax system 
supporting the fund, API opposes authorization of any Superfund 
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taxes. API members believe it is critical that Congress structure 
the taxes that support the fund. Thank you for the opportunity to 
present our views. 

We’ll be happy to answer any questions. 

Senator Smith. Thank you, Mr. Lockner. 

Mr. Spiegel. 

STATEMENT OF ROBERT SPIEGEL, DIRECTOR, 

EDISON WETLANDS ASSOCIATION 

Mr. Spiegel. Thank you very much for allowing me to testify 
today. My name is Robert Spiegel. I’m the director of the Edison 
Wetlands Association, a group dedicated to the preservation of the 
environment in New Jersey. 

I’m familiar with Superfund’s highs and lows. New Jersey has 
116 sites on the National Priorities List, more than any other State 
in the Nation. However, I’m here to tell you that I’m pleased about 
EPA’s Superfund presence in Edison. I know that sounds a little 
strange and let me explain why. 

Edison has 90 contaminated sites listed by the State of New Jer- 
sey. Of these, only three — Kin-Buc Landfill, The Chemical Insecti- 
cide Site and the Renora Site are on the Superfund List. I have 
been involved in both the identification and remediation of many 
of these sites, both EPA and State lead, and I must tell you EPA 
leads are far superior to the cleanups that the State does. 

In looking at the difference between EPA and State-led cleanups, 
it breaks down to two major differences which are thoroughness of 
investigation and cleanup and the second is public participation. 

EPA investigations and cleanups examine in detail onsite and 
offsite contamination and groundwater contamination. State-lead 
sites rely on the polluter to submit data and the State rarely if ever 
challenges the data. State-lead sites often ignore offsite contamina- 
tion believing in the magic fence theory which states that the con- 
tamination stops at the fence line. 

Only in extremely rare circumstances will the State force the pol- 
luter to investigate offsite contamination or groundwater pollution. 

The EPA has also aggressively pursued public input and there is 
an outreach program for every site in Superfund. At State-lead 
sites, you’re lucky if you can get one of the project managers on the 
phone and if you want to review documents they have, it will cost 
you $100. 

I’m here today to talk about an EPA Superfund success story and 
how it might be affected by S. 8, the Superfund reauthorization 
bill. My involvement with Superfund started in 1989 with a site 
called the Chemical Insecticide Superfund Site, also known as CIC. 

Chemical Insecticide manufactured pesticides, herbicides, and 
fungicides including the military defoliant. Agent Orange. The site 
operated from 1954 to 1971 and as a result of CIC operations, the 
site became contaminated. 

After EPA confirmed that the runoff had indeed leached from the 
site, we decided to form a community working group. Erom 1991 
to 1993, we had a very difficult time working with EPA. It quickly 
became an us against them attitude. We battled constantly in the 
press, the cleanup was stalled and it seemed as though we were 
getting nowhere fast. 
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In 1993, the EPA encouraged us to apply for a technical assist- 
ance grant, also known as a TAG. We applied and received the 
grant. 

Since 1993, this site was turned from one of the biggest public 
relations disasters into a model EPA should use for all its cleanups. 
EPA has not just developed a community relations plan at the site, 
but has developed a community relationship. It was no small part 
due to the TAG Program. 

It helped us understand the Superfund Program is a complicated 
answer to a complex problem. We found that most of the problems 
stem from the lack of understanding about the nature of environ- 
mental pollution and remediation and the unrealistic expectations 
that Superfund can be a quick fix to these problems. 

I’m happy to say that the offsite cleanup of the residential neigh- 
borhoods around the site is complete and restoration work has 
begun. EPA has not only finished this ahead of schedule, but has 
also finished $2 million under budget. 

What’s interesting to note here about EPA cleanup is that by 
going through a full public process and by being responsive to our 
concerns, EPA probably ended up slowing down the pace of the 
cleanup but ultimately did a better job. 

The contaminated offsite areas downstream from GIG could have 
been left under S. 8 because S. 8 does not protect highly exposed 
or unusually sensitive groups, given the way the bill tilts risk as- 
sessment by use of central estimates. S. 8 dumps toxic pollution on 
communities and is a bailout for the polluters 

The Government should be looking for ways to strengthen the 
Superfund instead of weakening it. Provisions that will pierce the 
corporate veil need to be included in any new reauthorization bill. 
The owner of the GIG site has escaped liability behind the cor- 
porate veil and has contaminated four sites, two of which are 
Superfund. 

In closing, I would like to say that we need a strong Superfund 
Program, one that goes after polluters, protects the public and 
identifies and cleans up contaminated sites. S. 8 is not this bill. 
The reality is, we know industry is necessary. Everything we do, 
use or have is due to industry in one form or another. However, 
we refuse to accept that we have to allow polluters to poison our 
water and land and allow them to walk away without liability. 

I hope you will go back and revise the bill so that it does not pro- 
tect the American people against what is perhaps the greatest 
threat to our national security, the poisoning of our citizens, their 
land and water and air. Superfund is not perfect, but it is the only 
game in town. 

Thank you. 

Senator Smith. Thank you. 

Mr. de Saillan. 

STATEMENT OF CHARLES DE SAILLAN, ASSISTANT ATTORNEY 

GENERAL, NATURAL RESOURCES, ENVIRONMENTAL EN- 
FORCEMENT DIVISION, STATE OF NEW MEXICO 

Mr. DE Saillan. Thank you, Mr. Chairman and members of the 
committee. 
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I’m Charles de Saillan, assistant attorney general for the State 
of New Mexico. I’m testifying today on behalf of Attorney General 
Tom Udall who regrets that he was not able to be here today. 

Attorney General Udall is the immediate past president of the 
National Association of Attorneys General and he is on the Associa- 
tion’s Environment and Energy Committee. 

We very much appreciate the opportunity to appear here today 
and present our testimony on S. 8, the proposed Superfund Clean- 
up and Restoration Act that would amend and reauthorize 
CERCLA. This legislation is extremely important to the State of 
New Mexico and to many of the State attorneys general. 

In reviewing S. 8, we immediately recognized that many of our 
concerns had been addressed in this legislation. Eor example, the 
bar on preenforcement review of remedy decisions which is cur- 
rently in section 113(h) of CERCLA would have been eliminated in 
the bill that was introduced in the last Congress. It has been re- 
tained in S. 8 and we’re very pleased that it is. This provision has 
been very effective in limiting litigation and allowing cleanup to 
proceed expeditiously. We very much appreciate that the committee 
has taken into consideration our comments on this issue and oth- 
ers. 

We view S. 8 as a significant improvement over S. 1285, the 
Superfund bill that was introduced in the last Congress and we 
very much appreciate the hard work that has gone into it. We, nev- 
ertheless, have very serious concerns with the bill. 

One of our major, overall concerns with S. 8 is simply its length 
and complexity. It would completely rewrite CERCLA. The cleanup 
standards, the remedy selection process, the liability scheme, the 
natural resource damage provisions would all be changed dras- 
tically and in innumerable ways. Yet, every change in the law will 
need to be interpreted, first by the implementing agency and sec- 
ond, in too many instances, by the courts. 

The result, we fear, will be the shifting of limited agency re- 
sources to writing new regulations and new guidances, the nul- 
lification of 15 years of hard-fought judicial precedent, new rounds 
of litigation, more transaction costs, and most distressingly, further 
delays in cleanup. 

We strongly urge the committee to focus on those provisions of 
CERCLA that really need revision and to draft narrow, straight- 
forward, concise legislation to make those revisions. 

Let me now summarize some of our comments on the bill. More 
detailed comments are included in our written testimony. 

Eirst, in the State role title, we strongly support provisions to 
delegate the Superfund Program to qualified States. We appreciate 
the flexibility that the bill provides in allowing States to receive ei- 
ther comprehensive delegation or partial delegation. 

We do strongly recommend that the bill be revised to clearly 
allow an authorization option in addition to delegation. Under the 
authorization approach, which is taken under RCRA and the Clean 
Water Act and other Eederal environmental laws, EPA would au- 
thorize qualified States to implement their program in lieu of the 
Eederal program. 

Under this approach, the States would have the flexibility to 
apply requirements that are more stringent than the Eederal re- 
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quirements without needing to pick up the tab for the cost differen- 
tial. 

Second, although NAAG has not taken an official position on 
remedy selection, we have a number of concerns regarding this 
title. We are very concerned that the relaxation of remedy selection 
standards will lead to less permanent remedies, and that the 
States will be left to deal with problems in years to come. 

Further, we’re particularly concerned that the bill does not ade- 
quately protect groundwater. We’re also troubled by the new, com- 
pletely revised remedy selection procedures which allow the respon- 
sible parties to select the remedy despite the obvious conflict of in- 
terest. We believe that remedy decisions should be made by EPA 
or State agencies that have a duty to protect human health and the 
environment. 

Third, on the liability title, we are very pleased that the bill re- 
tains the liability for preenactment disposal activities or so-called 
“retroactive liability.” This issue is a very important one to the 
State attorneys general. 

We’re concerned, however, that the various exemptions in the bill 
are too broad. We’re particularly concerned about the co-disposal 
landfill exemption which would inequitably exempt generators and 
transporters of hazardous wastes simply because they sent their 
waste to a site that also received a substantial amount of munici- 
pal solid waste. We further question how these exemptions will be 
funded. 

Fourth is the Federal Facilities Title. We generally support the 
concept of transfer of EPA’s authority over Federal facilities to 
qualified States. We have some concerns about how the bill would 
do this, and we provide more detailed comments in our testimony. 

We also strongly encourage the committee to adopt a clear and 
unambiguous waiver of Federal sovereign immunity in CERCLA. 

Finally, we have numerous concerns about the natural resource 
damage title. These provisions would largely handicap the program 
in most States. The bill would substantially limit recovery for pre- 
1980 releases, it would eliminate recovery for passive use values, 
and it fails to clarify the ambiguous statute of limitations. 

On the positive side, we’re very pleased to see a record review 
provision in the title. 

That concludes my prepared statement and I’ll be happy to take 
any questions that you have. 

Senator Smith. Thank you. 

Mr. Heig. 

STATEMENT OF RICH A. HEIG, SENIOR VICE PRESIDENT, EN- 
GINEERING AND ENVIRONMENT, KENNECOTT ENERGY COM- 
PANY 

Mr. Heig. Thank you, Mr. Chairman, for this opportunity to tes- 
tify. My name is Rich Heig. I’m senior vice president of Engineer- 
ing Services, Kennecott Corporation. 

Kennecott supports balanced Superfund reform which will accel- 
erate cleanups based upon good science. Reform must also include 
changes to the natural resource damage provisions so that it clear- 
ly focuses on restoration of existing services. With these two points 
in mind, let me say there is a lot we like about this bill. 
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Kennecott has had firsthand experience with the inefficiencies of 
the current Superfund Program. At our Bingham Canyon copper 
mine in Utah, once a historic mining area, Kennecott has spent 
over $230 million for cleanup. This effort included cleaning up and 
relocating over 25 million tons of historic mining wastes. This is 
equivalent to over 1 million dump trucks of material. Over 5,500 
acres have been reclaimed for wildlife habitat and recreational 
uses. 

Thankfully after Administrator Browner visited Utah and recog- 
nized the depth of Kennecott’s commitment to a successful cleanup 
program, she supported a memorandum of understanding in which 
Kennecott, EPA and the State of Utah agreed that placing the 
Kennecott sites on the NPL would be deferred if Kennecott com- 
pleted certain cleanup programs, most of which were already un- 
derway. 

In the midst of the Bingham Canyon cleanup, Utah’s NRD 
trustee filed an NRD lawsuit for contaminated groundwater. 
Kennecott needed a resolution that would not require us to pay for 
a cleanup twice, once for a Superfund cleanup remedy and once for 
NRD. Ultimately, such a settlement was reached. 

Kennecott’s Superfund experiences have led us to believe that 
Superfund reform should No. 1, create a flexible mechanism to con- 
duct responsible cleanup without the site becoming a proposed 
Superfund site; No. 2, require cleanups and remedies to be based 
on reasonable risk assumptions and reasonable land and water use 
designation; No. 3, restrict NRD recoveries to restoration and elimi- 
nate double cleanup requirements. Restoration should be cost effec- 
tive and reasonable based upon what is needed for actual restora- 
tion with a reasonable cap on ultimate liability and no NRD retro- 
activity. 

Mr. Chairman, Kennecott is pleased to see the efforts being made 
by the sponsors of S. 8 to reform Superfund. However, we respect- 
fully ask the committee to consider the following comments. 

Title 1 should include a voluntary Federal response program in 
addition to that which is proposed for the States. Kennecott gen- 
erally supports the concepts of remedial action provisions of title 4 
which No. 1, require the selection of remedies that are cost effec- 
tive; No. 2, are based onsite-specific conditions and risk assess- 
ments; No. 3, consider reasonably anticipated future uses of land 
and water; No. 4, allow for the consideration of natural attenuation 
and biodegradation in groundwater remediation; No. 5, recognize 
institutional and engineering controls; and No. 6, eliminate the 
preference for permanence and treatment. 

Kennecott supports the attempt in title V to fairly allocate re- 
sponse costs at non-Federal multiparty sites including mixed fund- 
ing for orphan shares. We ask that an additional provision be in- 
cluded that would allow remining of historic mining sites for the 
economic recovery of metals or minerals without imposing Super- 
fund liability for past releases. Remining may be the only practical 
approach to a cost effective cleanup and in virtually all cases, could 
be a boost to local economies. 

We believe the changes to NRD included in title 7 are a good 
start. However, there are several areas that we believe could be 
clarified and we have discussed those in our written testimony. 
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The NRD Program should be modified to complement not dupli- 
cate cleanup remedies. The improvements to be gained from clean- 
up reforms will be lost if NRD trustees can require additional 
cleanup under the guise of restoration. 

While Kennecott and Utah were able to reach a compromise that 
so far avoids a double cleanup, this type of result should be formal- 
ized for all NRD claims rather than left to an NRD trustee’s discre- 
tion. 

A more detailed analysis of S. 8 is included in our written testi- 
mony and I ask that it be included in the hearing record. 

Mr. Chairman, thank you for this opportunity to testify. 

Senator Smith. Thank you. It will certainly be a part of the writ- 
ten record. 

Mr. Garcia, let me start with you. Again, in the testimony re- 
garding the Administration views, we continue to have what I con- 
sider to be rather strong statements. “The Administration believes 
that S. 8 does not represent an acceptable basis for achieving bi- 
partisan consensus on Superfund reform,” et cetera. How does this 
kind of rhetoric help the process? 

The Senate puts together a bill that worked on for 2 years with 
the Administration and our colleagues on the other side. Granted, 
we didn’t come to accommodation, I’d be the first to admit that, but 
there was no attempt here to write a bill without their input or to 
impose our will upon them and yet, you still continue to use these 
statements. What is an acceptable basis for achieving bipartisan 
agreement, your bill only, your position only? 

Mr. Garcia. Mr. Chairman, in my oral statement I indicated 
there were certain weaknesses which we had identified — non-use 
values, interim losses, the time payments. Those are real weak- 
nesses and they’re material weaknesses in terms of our ability to 
conduct natural resource damage assessments. 

We are willing to engage in a bipartisan effort to achieve a con- 
sensus on Superfund reform and we’ve been working with the 
stakeholders for months now. We have worked with your staff, 
we’ll continue to work with the staff. We welcome the opportunity 
to do so. We have submitted a proposal which we believe balances, 
in an appropriate manner, the legitimate interests of the stake- 
holders, of the responsible parties, and the Government’s interest, 
the trustees’ interest in restoring natural resources. As a member 
of the panel said, it’s a restoration-based approach. 

Senator Smith. But you won’t even give us this as a starting 
point. You’re basically saying it’s not even a starting point. 

Mr. Garcia. I don’t believe that I said that in my statement. I 
would suggest, and the Administration would support, that we each 
come to the table with our proposals and we discuss them. I ac- 
knowledged in my testimony that S. 8 had incorporated certain 
provisions that acknowledge the concern of the trustees, but there 
are other provisions that are of very serious concerns to us. Again, 
I would suggest that we sit down with our proposal, the Adminis- 
tration’s proposal, and S. 8 and begin that discussion. 

Senator Smith. In the heading of your testimony, you say that 
you speak on behalf of the U.S. Departments of Interior, Agri- 
culture, Energy and Defense. Do they all agree with you? They to- 
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tally agree with your statement? There is no dissension among any 
of those? 

Mr. Garcia. The statement was cleared through the interagency 
process and my understanding is that we’re in full agreement on 
these matters. 

Senator Smith. Mr. Lockner, I was somewhat interested in your 
comments regarding the taxes. As you know, when CERCLA was 
written, it’s 101.14, there is an exclusion for petroleum, including 
crude oil or any fraction thereof as well as natural gas or liquified 
natural gas from being covered under Superfund. 

Now, are you saying now that no taxes is your position, no taxes 
be collected whatsoever? 

Mr. Lockner. No, I’m not saying that at all. Our position is that 
the program needs reform, not only of the programmatic issues but 
the tax base as well. The imbalance is clear. We’re paying 50 per- 
cent of the taxes, yet only have 10 percent of the liability. That’s 
the issue. It’s an issue of fairness. 

Senator Smith. You don’t suggest we eliminate the petroleum ex- 
clusion, do you? 

Mr. Lockner. No, I wouldn’t wish that CERCLA be placed on 
those petroleum issues at all. Let’s be frank, let’s talk about what 
that could do to the country. Our friend with the small business 
here could face a problem, farmers could face problems, the users 
of our products who would blame the complexity and bureaucracy 
of CERCLA on the users of petroleum and petroleum products 
would be a nightmare. 

Senator Smith. Aren’t you somewhat frustrated or are you some- 
what frustrated that the taxes that are collected from the petro- 
leum industry in many cases are not used directly for cleanup? 

Mr. Lockner. Indeed. We’re 17 years now into a 5-year program 
and they seem to be without end and they’re used for budget-bal- 
ancing purposes, for nonrelated purposes and they just go on for- 
ever. We’d like to see some sort of finality to this, some sort of 
agreement we could reach conclusion with this and that’s why we 
support turning a lot of the program over to the States. Let them 
manage the program. They seem to be well-equipped in a lot of in- 
stances. 

Senator Smith. Senator Baucus. 

Senator Baucus. Thank you, Mr. Chairman. 

Gentlemen, I’d like to explore the degree to which restoration 
should include extrinsic value or sometimes known as non-use 
value which is a big technical term, but basically it’s extrinsic 
value or intrinsic value. 

For example, the Grand Canyon, wilderness area, old growth for- 
ests, deep stream lakes, 30 or 40 feet down. I’d like you to tell us 
the degree to which, Mr. Heig, I’ll start with you, the restoration 
should include intrinsic value as well as lost human use. Let me 
ask the first question, should it at all? 

Mr. Heig. I don’t believe it should. 

Senator Baucus. At all? 

Mr. Heig. The real focus on NRD should be for restoration. Pay- 
ing for past lost use and non-use is surplus to restoration. It is pu- 
nitive. 
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Senator Baucus. So it doesn’t matter to you whether the Grand 
Canyon is destroyed, even though you’ve not visited it? It does not 
matter to you or the Washington Monument is destroyed or say a 
wilderness area is no longer wilderness, so long as the human use 
of that, if you can quantify the number of visitors and so forth is 
met, it doesn’t matter to you or do you think it should not matter 
to the American public? 

Mr. Heig. Well, first of all. I’m dealing with this mining situa- 
tion. 

Senator Baucus. I’m talking about the basic principle of intrinsic 
value in an area that’s been destroyed or substantially damaged. 

Mr. Heig. If restoration occurs 

Senator Baucus. Should restoration deal with intrinsic value? 

Mr. Heig. In my opinion, no. 

Senator Baucus. Mr. de Saillan, your view on that? 

Mr. DE Saillan. We definitely believe that non-use values or pas- 
sive-use values should be considered in determining the value of 
natural resources. If you just consider natural resources based on 
the value of the board feet of the timber in the forest, or the mar- 
ket value of the fish in the stream, you wind up undervaluing the 
resources. 

One of the difficult things in the natural resource damage pro- 
gram is how you put a value on the resources. By considering pas- 
sive use values, it gives us an ability to comprehensively or more 
fully place a value on resources which are very hard to quantify be- 
cause they are not traded in the market. That’s what we’re trying 
to get at with passive use values. 

Senator Baucus. Your view is, even though they are hard to 
quantify, they should be valued and considered in determining 
their restoration? 

Mr. DE Saillan. Absolutely. In our experience, even though it’s 
not real easy to quantify it, most of these cases are negotiated, set- 
tlements are reached. The cases that are being litigated are really 
the exception. 

In New Mexico’s experience, we have not litigated a single natu- 
ral resource damage claim. We sit down with the responsible par- 
ties, we give our arguments, they give their arguments, and we 
come to a settlement. 

Senator Baucus. Mr. Lockner, your view on this? 

Mr. Lockner. The problem with the issue is that there’s no real 
way to quantify the losses, if indeed they are losses. Every citizen 
that might be questioned under a scheme such as contingent valu- 
ation, would have a different opinion. 

Though I’m not an expert at NRD, these problems appear readily 
apparent. I think if you would turn your attention to the testimony 
that will be provided to the record by the Coalition of Legislative 
NRD Reform, I think they will be more explicit in those issues. 

Senator Baucus. But as difficult as it is to value, should an at- 
tempt be made to try to value it? 

Mr. Lockner. Again, I think if an attempt is made, the answer 
that is received is going to be completely without value. It’s going 
to be based on esoteric values by individuals. 
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Senator Baucus. So you see no need to attempt to restore the 
lost intrinsic value of a resource, the beauty of a resource. That 
does not make any difference? 

Mr. Lockner. Not based on the methods that are available. 

Senator Baucus. That’s not the question I asked. The question 
I asked is, should we make the attempt to try to deal with that or 
not even make the attempt? 

Mr. Lockner. I don’t see how you can. 

Senator Baucus. So you don’t think it’s worth making an at- 
tempt to restore say the loss of the Grand Canyon? 

Mr. Lockner. I think that’s a hypothetical situation. 

Senator Baucus. I’m asking a hypothetical. I’m asking you to ad- 
dress the hypothetical. 

Mr. Lockner. I really don’t see how you can arrive at those deci- 
sions based on the tools at hand today. I just don’t know how. 

Senator Baucus. Should we try to find better tools? 

Mr. Lockner. I think that’s very logical. 

Senator Baucus. So you think maybe we should make the at- 
tempt? 

Mr. Lockner. To find tools? 

Senator Baucus. Yes. Should we make the attempt to find tools? 

Mr. Lockner. To make a realistic assessment of what is really 
involved here. 

Senator Baucus. So you do think we should make the attempt 
to find better tools to deal with this issue? I’m not trying to put 
words in your mouth. I’m trying to find out where you are. 

Mr. Lockner. Let’s try to focus on the loss of the services in- 
volved and I think that’s where we really need to turn. 

Senator Baucus. We’re not dealing with that. That’s a separate 
issue. I’m talking about lost intrinsic value. 

Mr. Lockner. Again, I really haven’t given this a lot of thought. 
I’m not an expert on those issues. 

Senator Baucus. Mr. Garcia. 

Mr. Garcia. As my testimony indicated, absolutely, we believe 
that those are real values, real values the public should be com- 
pensated for. There are two issues when a resource is injured. One 
is primary restoration, bringing that resource back to baseline. The 
other is compensating the public for the lost use of those resources, 
both direct and indirect or non-use or passive use. 

I grant you that it’s difficult to quantify those values, but it is 
possible and has been done. I would also submit that the commit- 
tee review the Administration’s proposal for dealing with injuries 
to resources, including interim losses and the restoration-based ap- 
proach that we have advanced in our proposal and which is con- 
tained in NOAA’s regulations — which does not involve quantifica- 
tion or monetization of the injury. Rather, it focuses solely on how 
do you restore that injury; how do you restore the injured resource 
itself, as well as how do you compensate the public for their loss, 
whether it’s a direct use or a passive use. 

Senator Baucus. I appreciate that. I know it’s an extremely dif- 
ficult issue but in my personal opinion, it’s an effort we should un- 
dertake, how we deal with this and quantify this. 

Do you want to speak to that, Mr. Spiegel? 

Mr. Spiegel. Yes. I’d like to make a quick comment. 
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One of the things this bill seems to do is engage in linguistic de- 
toxification of chemical pollution. 

Senator Baucus. What does that mean? 

Mr. Spiegel. Linguistic detoxification means that you detoxify 
with words but we like to use that phrase basically because it 
seems like some of my colleagues here feel that allowing levels of 
contaminants in the environment is acceptable. 

One of the things I always felt, and I know that the people in 
my community feel, is you really cannot put a price on clean air, 
clean water, and clean land. You really can’t. It’s necessary for our 
survival, it’s necessary for our children’s survival. 

One of the things I’ve learned is the Indians use a seventh gen- 
eration ideology which means they look at everything, how it’s 
going to affect seven generations down the road, how it’s going to 
affect not only their children, but all the way down, how it’s going 
to affect the future. 

I think that when we look at natural resource restoration, and 
we look at natural resource damages, we should look at it not in 
terms of is it strictly economics. Would it cost more to clean it up 
than leave it dirty? Of course. What is reasonable? Is it reasonable 
to leave elevated levels of contaminants because we don’t think 
we’re going to use the natural resource? What about our great, 
great grandchildren, may they use the resource? 

Senator Baucus. I appreciate that. My personal view, and I be- 
lieve this very strongly, that we have a duty to our country to try 
to find some way to solve this question. Otherwise, a wilderness 
area, for example, is destroyed or a portion of it is destroyed, the 
solution will be to try to find alternate hiking days somewhere else 
and not restore that wilderness or not try to do what we can do 
reasonably to try to restore it. 

This is a tough issue. We’re getting into nonlogical matters here, 
but yet very, very important. It’s analogous to what is beauty, how 
do we define beauty? It’s very hard to define. 

Justice Potter Stewart, when asked to define something else, por- 
nography, he said, I don’t know but I know it when I see it and 
beauty is somewhat the same. 

I think there is some basic, spiritual, something to do with one’s 
soul. It’s very valuable when some special natural resources are de- 
stroyed — a Glacier Park in Montana. That’s a hypothetical but 
there are some wonderful rivers and streams in this country which 
have been seriously damaged. 

Sure, we can measure damage by the lost use, people don’t fish 
or hunt as much or what not but there is another value too, par- 
ticularly because that river was so beautiful. It’s hard to describe 
and we have to find some way to reasonably deal with that issue. 
Otherwise, we’re not serving our people as well as we can or 
should. It’s hard, I grant you it’s hard but I think we have an obli- 
gation to do whatever we can to try to address it in the most rea- 
sonable way. 

As I read this bill, it essentially says those areas are off limits. 
It cannot be compensated, it cannot include those intrinsic values 
attempting to restore a damaged or lost natural resource. I think 
that is wrong. 
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Senator Smith. Let me just pick up on that point, Senator Bau- 
cus. The whole premise, I believe, of NRD is that we can reduce 
these things to a dollar amount. Your comment, Mr. Lockner, was 
right on target, I think in terms of quantification. 

The premise is that we can quantify it. The truth of the matter 
is we can’t. 

Senator Baucus. Can or cannot? 

Senator Smith. We cannot. 

Senator Baucus. I think we can. There are ways to do it. In fact, 
right now there are techniques being used by trustees to try to an- 
swer that question. I might say too that as we sit at this very mo- 
ment, the State of Montana is in litigation and has techniques and 
measurements and so forth to try to answer that question. 

I grant you it’s a hard matter to measure, but I submit ever so 
strongly, we should try to do our very best to try to find a way and 
maybe devote our time in a hearing to all the various different 
techniques and different tools to try to find the best way rather 
than to categorically dismiss it. 

Senator Smith. I hear you but again, we’re using double stand- 
ards on quantification. For example, in the area of eminent do- 
main, when you go take granddad’s farmhouse and you decide it’s 
worth $50,000, you’re going to build a new highway, do you quan- 
tify that? Do you get into the loss use, non-use of those people, 
what’s the aesthetic value of that farm? We don’t do that. We don’t 
do that at all. 

So suddenly we come up with this NRD concept here and in the 
case of natural resource damages, we now fly this quantification 
standard that we don’t apply anywhere else. That’s what is wrong 
with it. 

When you come out and fully support when we take the old 
farmhouse and we can say, these people are entitled, there are a 
lot of people that like to look at that farmhouse, they like to walk 
on that land, they like to hunt, they like to fish and when you re- 
imburse those people for all of that, then OK, I’ll talk to you, but 
that’s not happening. 

We’re applying this standard one way and you cannot quantify 
it. We’ve argued about this, we’ve discussed this. This is the prob- 
lem. Meanwhile, while we argue it, we’re not restoring which is 
what Mr. Heig said we want to do, to restore these properties to 
their use where we can all enjoy them. 

You said, Mr. Garcia, that you can put a real value and I think 
you mean that. But all right, I want to use the Grand Canyon, 
what’s that real value to me? Who much is it, give me a dollar 
amount? 

Mr. Garcia. As I said, it’s difficult to quantify. Let me make a 
point. 

Senator Smith. That’s the point, isn’t it, it is difficult. We’re try- 
ing to quantify it, that’s my point here. That’s what is so frustrat- 
ing. 

Mr. Garcia. We have quantified those values in a number of 
cases. What I wanted to suggest is that there is an alternative. 
There is an alternative to rejecting the concept of passive use val- 
ues, but there is a way of capturing those values. 
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The alternative, again, I submit is embodied in the Administra- 
tion’s proposal. It is a restoration-based proposal. It focuses not on 
the quantification or the monetization of the injury which leads to 
litigation, is complicated but can be done, but rather it focuses on 
how do you restore the injury so the entire inquiry is not what is 
the value of that resource. Rather, it is how do you compensate the 
public for the loss of that resource, how do you compensate the 
public for the loss of the use of that resource without getting into 
the quantification issue? 

You develop a restoration plan as we’ve done a number of times 
in accordance with NOAA’s regulations, in our damage assessment 
process. We have laid out a proposal for the staff which I think al- 
lows the trustees to fulfill their obligation to make the public and 
the environment whole as a result of an injury — by compensating 
the public both for the loss of the resource as well as the loss of 
the use of that resource and to do it without having to monetize 
the injury. 

The measure of damage under our proposal is the cost of the res- 
toration project, not the value of the resource. 

Senator Smith. I don’t disagree with you on the restoration. We 
should restore it and there is some argument about how much cer- 
tain entities would have to spend to do that, but when you start 
going beyond that, that’s where you get lost use, non-use, that’s 
where you start getting into the dollars. You say it isn’t, but it’s 
the money. There are numbers put on these NRD lawsuits, huge 
numbers, but hundreds of millions of dollars in some of these cases 
and I don’t know where they come up with the figures on lost use 
and non-use. 

As I said, somebody on the panel, tell me what is the dollar 
amount for me not being able to see the Grand Canyon? 

Mr. Spiegel. Senator, I think the way the argument is being 
framed here is not exactly the best way to frame it. I think that 
to sit there and ask people to spit out a dollar amount, to put on 
a specific resource, I think is the wrong way to frame the argu- 
ment. 

Senator Smith. That’s what we do. 

Mr. Spiegel. The way you’re framing the argument right now I 
think it is not positive. I think a positive way to look at the argu- 
ment and frame it where you can get real debate as to which way 
we should frame this in the bill is to look at potential use, there 
are people who are experts in the field. How much would it cost 
to restore this property, how much would it cost reasonably to safe- 
guard against how people use it? 

Where I live in Edison, about 70 sites are located right in my 
general area, and they all drain into the river. There are fishing 
advisories — you can’t fish because the fish have high levels of 
PCPs. The river is gorgeous, teeming with life. You can’t eat the 
crabs, you can’t eat the fish. They don’t want you to come in con- 
tact with the water. How do you put a number on that? 

Senator Smith. What about Barbara Williams’ lost use, non-use? 
We’re not applying any lost use, non-use to her. What about all the 
aggravation she’s had and the dollars that she’s spent in litigation 
on a Superfund site where everybody admits she shouldn’t even be 
in? 
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Mr. Spiegel. I’m not going to comment on that because I don’t 
know anything about it. 

Senator Smith. But I’m just using it as an example. The point 
is we isolate these NRD cases and we say we’re somehow going to 
put a specific number and we do put specific numbers and that’s 
my point. If you look at these cases, they are very specific dollar 
amounts and nobody can tell me where they come from. 

I can understand the restoration. We may disagree on the 
amount but I understand that, that’s specific because it cost x 
number of dollars to be restored. 

Senator Baucus. Mr. Chairman, I think what we ought to do is 
use your analogy and give it to a jury because right now when we 
are trying to wrestle with this issue, first, as you well know, we’re 
only talking about those sites that are on the NPL, a certain 
threshold has to be met before that’s triggered. 

Then we begin to grapple with what the restoration should be. 
In this case, it’s in the public interest and the trustees here are 
trustees for the public. So the intrinsic value of a national resource 
that is destroyed is valued by the public not just a single individ- 
ual, it’s by the public and that I think means the trustees should 
be held to a very high standard and it also means any determina- 
tion they come up with is necessarily going to be perhaps a little 
bit higher in amount of value because we’re trying to protect the 
public interest here as opposed to the private interest. 

Take the case of a taking, first of all, as a threshold what is not 
a taking. Once that decision is made, then it goes to the jury usu- 
ally for damages. The jury is going to sit down and try to figure 
out what is the damage when the taking has been triggered. 
They’re going to probably take intrinsic value into account. 

They’re going to take a farmhouse, for example, the person can’t 
use his farm anymore, it’s not there. What is the economic loss and 
so on. I’ll bet you dollars to doughnuts that jury is also going to 
think in the back of its mind, the lost intrinsic value to that indi- 
vidual, that is the beauty of the countryside, the value of working 
the land and so forth. 

Maybe the answer here is to just turn it over to a jury. People 
have common sense. They know things pretty well. They can’t 
quantify to the decimal point but they’ve got a sense here so maybe 
the answer is let’s turn it over to a jury and the jury will determine 
what the restoration plan will be. 

I don’t think most people want to do that but at least people do 
include intrinsic values into their conclusions as to what damages 
should be and we just have to do our best, as difficult as it is, to 
try to find some way apart from giving it to a jury, for us to de- 
velop some process to do the same. 

Mr. Garcia. I just wanted to make one point and that is we, 
under our current approach, are restoring injuries to resources in- 
cluding the lost services, use and non-use, without monetizing the 
injury, so we are doing it without presenting a bill to the respon- 
sible party that says here is the value that has been damaged or 
destroyed. 

Rather, we are presenting a bill that is for the cost of the res- 
toration project and that restoration project compensates not only 
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for the lost resource but for the lost services, both use and passive 
and it can be done. We have done it, we’re doing it every day. 

I would submit we would be happy to sit down with your staff 
and discuss how we have done it. It’s embodied in our proposal. 
You do not necessarily have to monetize the injury; there is an- 
other way to do it and you can still capture those passive use val- 
ues which are true losses and must be preserved. 

Senator Smith. Truthfully, it is a tough issue and we’ve all been 
willing to take it on. It’s been basically ducked in the past in this 
reauthorization, so we’re going to try to deal with it, but it’s tough. 

Did anybody else have a final comment? 

Mr. Spiegel. I just to want to say that EPA currently is already 
doing this. In my community, they have restored areas that have 
been damaged by environmental destruction at the three sites. 
They are engaged in restoration activities to try to minimize the 
amount of damage to the environment, so it’s something that is al- 
ready occurring. 

I think if you can somehow strengthen it or quantify it, that’s 
good, but it’s already occurring, so it’s not something you’re talking 
about an abstract in the future. They’re already doing it. 

Senator Smith. Let me thank you all for coming. 

Senator Baucus. If I might say, Mr. Chairman, I think it’s been 
a very good hearing and I compliment you on it. In this wonderful 
form of government we have called democracy, everybody is enti- 
tled to their point of view and I want to thank everybody here for 
vigorously expressing his or her point of view. 

I think it shows, Mr. Chairman, that we’ve got some work ahead 
of us and there are very real differences on this bill, but I think 
in reading between the lines, it’s clear that people do want to re- 
solve it and find some solutions. 

Thank you. 

Senator Smith. If members have questions they want to submit, 
additional questions, they can do that by Monday and you’d have 
until the following Monday to respond to those questions. 

The hearing is adjourned. 

[Whereupon, at 1:01 p.m., the subcommittee was adjourned, to 
reconvene at the call of the Chair.] 

[Additional material submitted for the record follow:] 
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105th congress 

1st Session 


S.8 


To reauthorize and amend the Comprehensive Environmental Response, 
Liability, and Compensation Act of 1980, and for other purposes. 


IN THE SENATE OF THE UNITED STATES 

January 21, 1997 

Mr. Smith of New Hampshire (for himself, Mr. Chapee, Mr. Lott, Mr. 
Abraham, Mr. AijuAbd, Mr. Coverdeub, Mr. Craig, Mr. DbWine, Mr. 
DoMENica, Mr. Gorton, Mr. Grams, Mr. Hagbu, Mr. Hatch, Mr. 
Helms, Mr. Hutchinson, Mr. Kyl, Mr. Lugar, Mr. Murkowski, Mr. 
Roberts, Mr. Sessions, Mr. Thurmond, and Mr. Warner) introduced 
the following bill; which was read twice and referred to the Committee 
on Environment and Public Works 


A BILL 


To reauthorize and amend the Comprehensive Environmental 
Response, Liability, and Compensation Act of 1980, and 
for other purposes. 


1 Be it enacted by the Senate and House of Representa- 
2. tives of the United Statm of America in Congress assembled, 

3 SECTION 1. SHORT TITLES TABLE OF CONTENTS. 

4 (a) Short Title. — This Act may be cited as the 

5 “Superfiind Cleanup Acceleration Act of 1997.” 

6 (b) Table op Contents. — ^The table of contents of 


7 this Act is as follows; 
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2 

Sec. 1. Short title; table of contents. 

TITLE I— BROWNFIELDS REVITALIZATION 
Sec. 101. Brownfields. 

Sec. 102. Assistance for qualifying State voluntary response programs. 

See. 103. Enforcement in eases of a release subject to a State plan. 

Sec. 104. Contiguous properties. 

Sec. 105. Prospective purchasers and windfall liens. 

Sec. 106. Safe harbor innocent landholders. 

TITLE II— STATE ROLE 

Sec. 201. Delegation to the States of authorities with respect to national prior- 
ities list facilities. 

TITLE m— COMMUNITY PARTICIPATION 

See. 301. Conunnnity response organizations; technical assistance grants; im- 
provement of public participation in the superfttnd decision- 
making process. 

TITLE IV— SELECTION OP REMEDIAL ACTIONS 
Sec. 401. Definitions. 

See. 402. Selection and implementation of remedial actions. 

Sec. 403. Remedy selection methodology. 

See. 404. Remedy selection procedures. 

Sec. 405. Completion of physical coirstmction and delisting. 

Sec. 406. Transition rules for facilities currently involved in remedy selection. 
Sec. 407. National Priorities List. 

TITLE V— LIABILITY 

See. 501. Liability exceptions and limitations. 

Sec. 502. Contribution from the Fund. 

Sec. 503. Allocation of liability for certain facilities. 

Sec. 504. Liability of response action contractors. 

Sec. 505. Release of evidence. 

Sec. 506. Contribution protection. 

Sec. 507. Treatment of religious, charitable, scientific, and educational organi- 
zations as owners or operators. 

.See. 508. Common carriers. 

Sec. 509. Limitation on liability of railroad owners. 

Sec. 510. Liability of recyclers. 

TITLE VI— FEDERAL FACILITIES 

Sec. 601. Transfer of authorities. 

Sec. 602. Limitation on criminal liability of Federal officers, employees, and 
agents. 

Sec. 603. Innovative technologic for remedial action at Federal focilities. 

TITLE VII— NATURAL RESOURCE DAMAGES 
Sec. 701. Restoration of natural resources. 

Sec. 702. Assessment of iqjuiy to and restoration of natural resources. 
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Sec. 703. Cbnsisten^ betwwn i^wnse ^ions and i^ouree i^jtoration stand* 
ards. 

See. 704. Contribution. 

TITLE VIII— MISCELLANEOUS 

Sec. 801. Besult-oriented cleanups. 

Sec. 802. National Priorities List. 

Sec. 803. Obligations from the hind for response actions. 

TITLE DC— FUNDING 

Subtitle A — General Provisions 

Sec. 901. Authorization of appropriatbns from the Fund. 

Sec. 902. Orphan share binding. 

See. ^3. I^partnient of Health and Human Services. 

See. ^>4. Limitations on research, development, and denK>nstratlon pn^rams. 
Sec. iK)5. Andiorization of appropriations from general r^fenn^. 

Sec. 906. Additional limitations. 

Sec. 907. Reimbursement of potentially responsible parties. 

1 TITLE I— BROWNFIELDS 

2 REVITALIZATION 

3 SEC. 101. BROWNFIELDS. 

4 (a) In General. — Title I of the Comprehensive Bn- 

5 vironmental Re.sponse, Compensation, and Liability Act of 

6 1980 (42 U.S.C. 9601 et seq.) is amended by adding at 

7 the end the following: 

8 “SEC. 127. BROWNFIELDS. 

9 “(a) Definitions. — ^In this section: 

10 “(1) Administrative cost. — The term ‘ad- 

1 1 ministrative cost’ does not include the cost of — 

12 “(A) investigation and identification of the 

13 extent of contamination; 

14 “(B) design and performance of a response 

15 


16 
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action; or 

“(C) monitoring of natural resources. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


4 

“(2) Brownfield facility. — ^The term 

‘brownfield facility’ means — 

“(A) a parcel of land that containf: an 
abandoned, idled, or underused commercial or 
industrial facility, the expansion or redevelop- 
ment of which is complicated by the presence or 
potential presence of a hazardous substance; 
but 

“(B) does not include — 

“(i) a facility that is the subject of a 
removal or planned removal under title I; 

“(ii) a facility that is listed or has 
been proposed for listing on the National 
Priorities List or that has been delisted 
under section 134(d)(5); 

“(iii) a facility that is subject to cor- 
rective action under section 3004(u) or 
3008(h) of the Solid Waste Disposal Act 
(42 U.S.C. 6924(u) or 6928(h)) at the 
time at which an application for a grant 
concerning the facility is submitted under 
this section; 

“(iv) a land disposal unit with respect 
to which — 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


5 

“(I) a closure notification under 
subtitle C of the Solid Waste Disposal 
Act (42 U.S.C. 6921 et seq.) has been 
submitted; and 

“(11) closure requirements have 
been specified in a closure plan or 
permit; 

“(v) a facility with respect to which 
an administrative order on consent or judi- 
cial consent decree requiring cleanup has 
been entered into by the United States 
under this Act, the Solid Waste Disposal 
Act (42 U.S.C. 6901 et seq.), the Federal 
Water Pollution Control Act (33 U.S.C. 
1251 et seq.), the Toxic Substances Con- 
trol Act (15 U.S.C. 2601 et seq.), or the 
Safe Drinking Water Act (42 U.S.C. 300f 
et seq.); 

“(vi) a facility that is owned or oper- 
ated by a department, agency, or instru- 
mentality of the United States; or 

“(vii) a portion of a facility, for which 
portion, assistance for response activity 
has been obtained under subtitle I of the 
Sohd Waste Disposal Act (42 U.S.C. 6991 
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6 

1 et seq.) from the Leaking Underground 

2 Storage Tank Trust Fund established 

3 under section 9508 of the Internal Reve- 

4 nue Code of 1986. 

5 “(3) Eligible entity. — The term ‘eligible en- 

6 tit/ means — 

7 “(A) a general purpose unit of local gov- 

8 emment; 

9 “(B) a land clearance authority or other 

10 quasi-govemmental entity that operates under 

1 1 the supervision and control of or as an agent of 

12 a general purpose unit of local government; 

13 “(C) a regional council or group of general 

14 purpose units of local government; 

15 “(D) a redevelopment agency that is char- 

16 tered or otherwise sanctioned by a State; and 

17 “(E) an Indian tribe. 

18 “(b) Brownfield Characterization Grant Pro- 

19 GRAM. — 

20 “(1) Establishment op program. — The Ad- 

21 ministrator shall estabhsh a program to provide 

22 grants for the site characterization and assessment 

23 of brownfield facilities. 

24 “(2) Assistance for site characterization 

25 and assessment. — 


•8 8 IS 



79 
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1 “(A) In general. — On approval of an ap- 

2 plication made by an eligible entity, the Admin- 

3 istrator may make grants out of the Fund to 

4 the eligible entity to be used for the site eharac- 

5 terization and assessment of 1 or more 

6 brownfield facilities or to capitalize a revolving 

7 loan fund. 

8 “(B) Appropriate inquiry. — ^A site char- 

9 acterization and assessment carried out with 

10 the use of a grant under subparagraph (A) 

11 shall be performed in accordance with section 

12 101(35)(B). 

13 “(3) Maximum grant amount. — ^A grant 

14 under subparagraph (A) shall not exceed, with re- 

15 spect to any individual brownfield facility covered by 

16 the grant, $100,000 for any fiscal year or $200,000 

17 in total. 

18 “(c) Brownfield Remediation Grant Pro- 

19 GRAM. — 

20 “(1) Establishment op program. — T he Ad- 

21 ministrator shall establish a program to provide 

22 grants to be used for capitalization of revolving loan 

23 funds for response actions (excluding site eharaeter- 

24 ization and assessment) at brownfield facilities. 
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1 “(2) Assistance fob site chabactbeization 

2 AND ASSESSMENT. — 

3 “(A) In general, — On approval of an ap- 

4 plication made by a State or an eligible entity, 

5 the Administrator may make grants out of the 

6 Fund to the State or eii^ble entity to capitalize 

7 a revolving loan fiind to be used for response 

8 actions (excluding site characterization and as- 

9 sessment) at 1 or more brovmfield facilities. 

10 “(B) Apfkopriate inquiry. — A site char- 

11 acterization and assessment carried out with 

12 the use of a grant under subparagraph (A) 

13 shall be performed in accordance with section 

14 101(35)(B). 

15 “(3) Maximum grant amount. — A grant 

16 under subparagraph (A) shall not exceed, with re- 

17 spect to any individual brownfield facility covered by 

18 the grant, $150,000 for any fiscal year or $300,000 

19 in total. 

20 “(d) General Provisions. — 

21 “(1) Sunset. — ^No amount shall be available 

22 from the Fund for purposes of this section after the 

23 fifth fiscal year after the date of enactment of this 

24 section. 
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1 “(2) Prohibition.— N o part of a grant under 

2 this section niay be used for payment of penalties, 

3 fines, or administrative costs. 

4 “(3) Audits. — The Inspector General of the 

5 Environmental Protection A^ncy shat! audit an ap- 

6 propriate number of grants made under subsections 

7 (b)(2) and (c)(2) to ensure that fonds are used for 

8 the purposes described in this section, 

9 “(4) Agreembnto. — Each grant made under 

10 this section shall be subject to an agreement that— 

1 1 “(A) requires the eligible entity to comply 

12 with ail applicable State laws (including regula- 

13 tions); 

14 “(B) requires that the eligible entily shall 

15 use the grant exclusively for purposes specified 

16 in subsection (b)(2) or (e)(2); 

17 “(C) in the case of an application by a 

18 State under subsection (e)(2), payment by the 

19 State of a matching share of at least 50 percent 

20 of the costs of the response action for which the 

21 grant is made, from other sources of State 

22 funding; and 

23 “(D) contains such other terms and condi- 

24 tions as the Administrator determines to be 


•88 IS 



82 


10 

1 necessary to cany out the purposes of this sec- 

2 tion. 

3 “(5) Leveraging. — ^An eligible entity that re- 

4 ceives a grant under paragraph (1) may use the 

5 funds for part of a project at a brownfield facility 

6 for which fimding is received from other sources, but 

7 the grant shall be used only for the purposes de- 

8 scribed in subsection (b)(2) or (c)(2). 

9 “(e) Grant Applications. — 

10 “(1) In general. — ^Any eligible entity may 

1 1 submit an application to the Administrator, through 

12 a regional office of the Environmental Protection 

13 Agency and in such form as the Administrator may 

14 require, for a grant under this section for 1 or more 

15 brownfield facilities. 

16 “(2) Application requirements. — An appli- 

17 cation for a grant under this section shall include — 

18 “(A) an identification of each brownfield 

19 facility for which the grant is sought and a de- 

20 seription of the redevelopment plan for the area 

21 or areas in which the brownfield facilities are 

22 located, including a description of the nature 

23 and extent of any known or suspected environ- 

24 mental contamination within the area; 
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1 “(B) an analysis that demonstrates the po- 

2 tential of the grant to stimulate economic devel- 

3 opment on completion of the planned response 

4 action, including a projection of the number of 

5 jobs expected to be created at each facility after 

6 remediation and redevelopment and, to the ex- 

7 tent feasible, a description of the type and skill 

8 level of the jobs and a projection of the in- 

9 creases in revenues accruing to Federal, State, 

10 and local governments from the jobs; and 

11 “(C) information relevant to the ranking 

12 criteria stated in paragraph (4). 

13 “(3) Approval. — 

14 “(A) Initial grant. — On or about March 

15 30 and September 30 of the first fiscal year fol- 

16 lowing the date of enactment of this section, the 

17 Administrator shall make grants under this see- 

18 tion to eligible entities that submit applications 

19 before those dates that the Administrator deter- 

20 mines have the highest rankings under ranking 

21 criteria established under paragraph (4). 

22 “(B) Subsequent grants. — B eginning 

23 with the second fiscal year following the date of 

24 enactment of this section, the Administrator 
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12 

shall make an annual evaluation of each appli- 
cation received during the prior fiscal year and 
make grants under this section to eligible enti- 
ties that submit applications during the prior 
year that the Administrator determines have 
the highest rankings under the ranking criteria 
established under paragraph (4). 

“(4) Ranking criteria. — The Administrator 
shall establish a system for ranking grant applica- 
tions that includes the following criteria: 

“(A) The extent to which a grant will stim- 
ulate the availability of other funds for environ- 
mental remediation and subsequent redevelop- 
ment of the area in which the brownfield facili- 
ties are located. 

“(B) The potential of the development plan 
for the area in which the brownfield faciUties 
are located to stimulate economic development 
of the area on completion of the cleanup, such 
as the following: 

“(i) The relative increase in the esti- 
mated fair market value of the area as a 
result of any necessaiy response action. 

“(ii) The potential of a grant to cre- 
ate new or expand existing business and 
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employment opportunities (particularly 
full-time employment opportunities) on 
completion of any necessary response ac- 
tion. 

“(iii) The estimated additional tax 
revenues expected to be generated by eco- 
nomic redevelopment in the area in which 
a brownfield facility is located. 

“(iv) The estimated extent to which a 
grant would facilitate the identification of 
or facilitate a reduction of health and envi- 
ronmental risks. 

“(v) The financial involvement of the 
State and local government in any re- 
sponse action planned for a brownfield fa- 
cility and the extent to which the response 
action and the proposed redevelopment is 
consistent with any applicable State or 
local community economic development 
plan. 

“(vi) The extent to which the site 
characterization and assessment or re- 
sponse action and subsequent development 
of a brownfield facility involves the active 
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1 participation and support of the ioeal coni’ 

2 munily. 

3 “(vii) Such other factors as the Ad* 

4 ministrator considers appropriate to carry 

5 out the purposes of this section.”, 

6 (b) Funding. — Section ill of Ute Comprehensive 

7 Environmental Response, Compensation, and Liability Act 

8 of 1980 (42 U.S.C. 9611) is amended by adding at the 

9 end the following; 

10 ”<q) Brownfield Charactehization Grant Pim)- 

1 1 GRAM. — For each of fiscrd years 1998 throng 2002, not 

12 more than $15,0(M),000 of the amounts availahle in the 

13 Fund may be used to cany out section 127(b). 

14 “(r) Brownfield Bembdution Grant Pro- 

15 ORAM. — ^For each of fiscal yeans 1998 through 2002, not 

16 more than $25,000, OCK) of the amounts available in the 

17 Fund may be used to carry out section 127(c),'’. 

18 SEa 102 . AE8GSTANCE FOR qfUALimNG STATIC VOL- 

19 UNTARY RESPONSE PROGRAMS. 

20 (a) Definition. — Section 101 of the Comprehensive 

21 Environmental Bespoc^, Compensation, mid Liability Act 

22 of 1980 (42 U.S.C. 9601) is amende by adding at the 

23 end the following: 
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1 “(39) Qualifying state voluntary response 

2 PROGRAM. — The term ‘qualifying State voluntary re- 

3 sponse program’ means a State program that in- 

4 eludes the elements deserihed in section 128(b).”. 

5 (b) Qualifying State Voluntary Response Pro- 

6 GRAMS. — Title I of the Comprehensive Environmental Re- 

7 sponse, Compensation, and Liability Act of 1980 (42 

8 U.S.C. 9601 et seq.) (as amended by section 101(a)) is 

9 amended by adding at the end the following: 

10 “SEC. 128. QUALIFYING STATE VOLUNTARY RESPONSE PRO- 

11 GRAMS. 

12 “(a) Assistance to States. — The Administrator 

13 shall provide technical and other assistance to States to 

14 establish and expand qualifying State voluntary response 

15 programs that include the elements listed in 

16 subsection (b). 

17 “(b) Elements. — The elements of a qualifying State 

18 voluntary response program are the following: 

19 “(1) Opportunities for technical assistance for 

20 voluntary response actions. 

21 “(2) Adequate opportunities for public partici- 

22 pation, including prior notice and opportunity for 

23 comment in appropriate circumstances, in selecting 

24 response actions. 
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1 “(3) Streamlined procedures to ensure expedi- 

2 tious voluntary response actions. 

3 “(4) Oversight and enforcement authorities or 

4 other mechanisms that are adequate to ensure 

5 that — 

6 “(A) voluntary response actions will pro- 

7 tect human health and the environment and be 

8 conducted in accordance with applicable Federal 

9 and State law; and 

10 “(B) if the person conducting the vol- 

11 untary response action fails to complete the 

12 necessary response activities, including oper- 

13 ation and maintenance or long-term monitoring 

14 activities, the necessary response activities are 

15 completed. 

16 “(5) Mechanisms for approval of a voluntary re- 

17 sponse action plan. 

18 “(6) A requirement for certification or similar 

19 documentation from the State to the person eonduet- 

20 ing the voluntary response action indicating that the 

21 response is complete. 

22 “(e) Compliance With Act. — ^A person that con- 

23 ducts a voluntary response action under this section at a 

24 facility that is listed or proposed for listing on the Na- 

25 tional Priorities List shall implement applicable provisions 
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1 of this Act or of similar provisions of State law in a man- 

2 ner comporting with State policy, so long as the remedial 

3 action that is selected protects human health and the envi- 

4 ronment to the same extent as would a remedial action 

5 selected by the Administrator under section 121(a).”. 

6 (e) Funding. — Section 111 of the Comprehensive 

7 Environmental Response, Compensation, and Liability Act 

8 of 1980 (42 U.S.C. 9611) (as amended by section 101(b)) 

9 is amended by adding at the end the following: 

10 “(s) Qualifying State Voluntary Response 

1 1 Program. — For each of fiscal years 1998 through 2002, 

12 not more than $25,000,000 of the amounts available in 

13 the Fund may be used for assistance to States to establish 

14 and administer qualifying State voluntary response pro- 

15 grams, during the first 5 full fiscal years following the 

16 date of enactment of this subparagraph, distributed 

17 among each of the States that notifies the Administrator 

18 of the’ State’s intent to establish a qualifying State vol- 

19 untary response program and each of the States with a 

20 qualifying State voluntary response program. For each fis- 

21 cal year there shall be available to each eligible entity a 

22 grant in the amount of at least $250,000.”. 
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1 SEC. 103. ENFORCEMENT IN CASES OF A RELEASE SUBJECT 

2 TO A STATE PLAN. 

3 Title I of the Comprehensive Environmental Re- 

4 sponse, Compensation, and Liability Act of 1980 (42 

5 U.S.C. 9601 et seq.) is amended by adding at the end 

6 the following: 

7 “SEC. 129. ENFORCEMENT IN CASES OF A RELEASE SUB- 

8 JECT TO A STATE PLAN. 

9 “(a) In General. — ^I n the case of a facility at which 

10 there is a release or threatened release of a hazardous sub- 

1 1 stance subject to a State remedial action plan or with re- 

12 speet to which the State has provided certification or simi- 

13 lar documentation that response action has been com- 

14 pleted under a State remedial action plan, neither the 

15 President nor any other person may use any authority 

16 under this Act to take an administrative or judicial en- 

17 forcement action or to bring a private civil action against 

18 any person regarding any matter that is within the scope 

19 of the plan. 

20 “(b) Releases Not Subject to State Plans. — 

21 For any facility at which there is a release or threatened 

22 release of hazardous substances that is not subject to a 

23 State remedial action plan, the President shall provide no- 

24 tice to the State within 48 hours after issuing an order 

25 under section 106(a) addressing a release or threatened 

26 release. Such an order shall cease to have force or effect 
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1 on the date that is 90 days after issuance unless the State 

2 concurs in the continuation of the order. 

3 “(c) Cost or Damage Recovery Actions. — Sub- 

4 section (a) does not apply to an action brought by a State 

5 or Indian tribe for the recovery of costs or damages under 

6 section 107.”. 

7 SEC. 104. CONTIGUOUS PROPERTIES. 

8 (a) In General. — Section 107 of the Comprehensive 

9 Environmental Response, Compensation, and LiabUity Act 

10 of 1980 (42 U.S.C. 9607(a)) is amended by adding at the 

1 1 end the following: 

12 “(o) Contiguous Properties. — 

13 “(1) Not considered to be an owner or 

14 operator. — ^A person that owns or operates real 

15 property that is contiguous to or otherwise similarly 

16 situated with respect to real property on which there 

17 has been a release or threatened release of a hazard- 

18 ous substance and that is or may be contaminated 

19 by the release shall not be considered to be an owner 

20 or operator of a vessel or facility under subsection 

21 (a) (1) or (2) solely by reason of the contamination 

22 if— 

23 “(A) the person did not cause, contribute, 

24 or consent to the release or threatened release; 

25 and 
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“(B) the person is not liable, and is not af- 
filiated with any other person that is liable, for 
any response costs at the facihly, through any 
direct or indirect familial relationship, or any 
contractual, corporate, or financial relationship 
other than that created by the instruments by 
which title to the facility is conveyed or fi- 
nanced. 

“(2) Cooperation, assistance, and ac- 
cess. — Notwithstanding paragraph (1), a person de- 
scribed in paragraph (1) shall provide full coopera- 
tion, assistance, and facility access to the persons 
that are responsible for response actions at the facil- 
ity, including the cooperation and access necessary 
for the installation, integrity, operation, and mainte- 
nance of any complete or partial response action at 
the facility. 

“(3) Assurances. — The Administrator may — 
“(A) issue an assurance that no enforce- 
ment action under this Act will be initiated 
against a person described in paragraph (1); 
and 

“(B) grant a person described in para- 
graph (1) protection against a cost recovery or 
contribution action under section 113(f).”. 
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1 (b) Conforming Ambnoment, — Section 107(8) of 

2 the Comprehensive Environmental Response, Compeima- 

3 tion, and Liability Act of 1980 (42 U.S.C. 9607) is 

4 amended by striking “of this section” and insertii^ “raid 

5 the exemptions mid limitations stated in this section”, 

6 me. us. nuM^raxTnvE purchasers and wxndfauu 

7 Lnrafis. 

8 (a) Definition. — Section 101 of the Comprehensive 

9 Enviromnentid Re^ionse, Compensation, and Liabihty Act 

10 of 1980 (42 U.8.C. 9601) (as amended by section 102(8)) 

11 is amended by adding at the end the following: 

12 “(40) Bona fide prospective purchaser. — 

13 The term 'bmia fide prospective purchaser’ means a 

14 pereon that ac^ires ownership of a facility after the 

15 date of enactment of this pmagr^h, or a tenant of 

16 such a pereon, that estidilishes each of the following 

17 by a preponderance of the evidence: 

18 “(A) Disposal prior to acquisition. — 

19 All active disposal of hazardous substances at 

20 the f^ility occurred before the person ac'juired 

21 the fheitity. 

22 “(B) Inquiries. — 

23 “(i) In general, — ^The person made 

24 all i^ipropriate inquiries into the previous 
owner^P and uses of the facility and the 


25 
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facility’s real property in accordance Avith 
generally accepted good commercial and 
customary standards and practices. 

“(ii) Standards and practices. — 
The standards and practices referred to in 
paragraph (35)(B)(ii) or those issued or 
adopted by the Administrator under that 
paragraph shall be considered to satisfy 
the requirements of this subparagraph. 

“(iii) Residential use. — ^In the case 
of property for residential or other similar 
use purchased by a nongovernmental or 
noncommercial entity, a facility inspection 
and title search that reveal no basis for 
further investigation shall be considered to 
satisfy the requirements of this subpara- 
graph. 

“(C) Notices. — The person provided all 
legally required notices with respect to the dis- 
covery or release of any hazardous substances 
at the facility. 

“(D) Care. — ^The person exercised appro- 
priate care with respect to each hazardous sub- 
stance found at the facility by taking reasonable 
steps to stop any continuing release, prevent 
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1 any threatened future release and prevent or 

2 limit human or natural resource exposure to 

3 any previous^ released hazardous substance. 

4 “(E) Cooperation, assistance, and ac- 

5 CESS. — The person provides fuU cooperation, 

6 assistance, and facility access to the persons 

7 that are responsible for response actions at the 

8 facility, including the cooperation and access 

9 necessary for the installation, integrity, oper- 

10 ation, and maintenance of any complete or par- 

1 1 tial response action at the facihty. 

12 “(P) Relationship. — ^The person is not 

13 liable, and is not affiliated with any other per- 

14 son that is liable, for any response costs at the 

15 facility, through any direct or indirect familial 

16 relationship, or any contractual, corporate, or 

17 financial relationship other than that created by 

18 the instruments by which title to the facility is 

19 conveyed or finemced.”. 

20 (b) Amendment, — Section 107 of the Comprehen- 

21 sive Environmental Response, CJompensation, and Liabfl- 

22 ity Act of 1980 (42 U.S.C. 9607) (as amended by section 

23 104) is amended by adding at the end the following: 

24 “(p) Prospbctivb Purchaser and Windfall 

25 Lien. — 
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1 “(1) Limitation on liability. — N otwith- 

2 standing subsection (a), a bona fide prospective pur- 

3 chaser whose potential liabihly for a release or 

4 threatened release is based solely on the purchaser’s 

5 being considered to be an owner or operator of a fa- 

6 cilily shall not be liable as long as the bona fide pro- 

7 spective purchaser does not impede the performance 

8 of a response action or natural resource restoration. 

9 “(2) Lien. — ^I f there are unrecovered response 

10 costs at a facihty for which an owner of the facility 

11 is not liable by reason of section 101(20)(G)(iii) and 

12 each of the conditions described in paragraph (3) is 

13 met, the United States shall have a lien on the faeil- 

14 ily, or may obtain firom appropriate responsible 

15 party a lien on any other property or other assur- 

16 ances of payment satisfactoiy to the Administrator, 

17 for such unrecovered costs. 

18 “(3) Conditions. — T he conditions referred to 

19 in paragraph (1) are the following: 

20 “(A) Response action. — A response ac- 

21 tion for which there are unrecovered costs is 

22 carried out at the facility. 

23 “(B) Fair market value. — ^T he response 

24 action increases the fair market value of the fa- 

25 eility above the fair market value of the facility 
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1 that existed 180 days before the response action 

2 was initiated. 

3 “(C) SaIjK. — A sale or other disposition of 

4 all or a portion of the facility has occurred. 

5 “(4) Amount. — A lien under paragraph (2) — 

6 “(A) shall not exceed the increase in fair 

7 market value of the property attributable to the 

8 response action at the time of a subsequent sale 

9 or other disposition of the property; 

10 “(B) shall arise at the time at which costs 

1 1 are first incurred by the United States with re- 

12 spect to a response action at the facility; 

13 “(C) shall be subject to the requirements 

14 of subsection (1)(3); and 

15 “(D) shall continue until the earlier of sat- 

16 isfaction of the lien or recovery of all response 

17 costs incurred at the facility.”. 

18 SEC. 106. SAFE HARBOR INNOCENT LANDHOLDERS. 

19 (a) Amendment. — Section 101(35) of the Com- 

20 prehensive Environmental Response, Compensation, and 

21 Liability Act of 1980 (42 U.S.C. 9601(35)) is amended 

22 by striking subparagraph (B) and inserting the following: 

23 “(B) Knowledge op inquiry requirb- 

24 MENT. — 
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“(i) AlJj APPEOPEUTE INQttlSIES. — 

To establisli that the defendant had no 
reason to know of the matter d^rited in 
subparagraph (A)(i), the defendant mast 
show Uiat, at or prior to the date on which 
the defendant acquired the facility, the de- 
fendant undertook all appropriate inquiries 
into the previous ownership and uses of the 
facility in accordance with generiUiy ac- 
cepted good commercial and customary 
spmdartte mid practices. 

“(ii) Standards and practices. — 
The Administrator shall by regulation es- 
tablish as standards and practices for the 
purpose of clause (i)“ 

“{!) the American Society for 
Testing and Materials (ASTM) Stand- 
ard B1527-94, entitled ‘Standard 
Praetiee for Enviromnent^d Site As- 
sessments: Phase I Enrironmental 
Site A^^ment Process’; or 

“(II) alternative standards and 
practices under clause (iii). 

"(iii) Alternative standards and 
PRACTICES. — 
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1 

“(I) In general. — ^The Admin- 

2 

istmtor may by regulation issue alter- 

3 

native standards and praetiees or des- 

4 

i^ate standards developed by other 

5 

OT^nizations than the American Soci- 

6 

ety for Testing and Materials alSer 

7 

conducting a study of commercial and 

8 

industrial practices eoneeming the 

9 

transfer of real property in the United 

10 

States. 

11 

“{II) C!onsidbrations. — ^I n issu- 

12 

ing or designating alternative stand- 

13 

ards and practi<^ under subelause 

14 

(I), the Administrator shdl i^nsidcr 

15 

inctoding each of the following: 

16 

“(aa) The results of an in- 

17 

quiiy by an environmental pro- 

18 

fe^ional. 

19 

“(W») Interviews with past 

20 

and present owners, operatims. 

21 

and occupants of the fecility mid 

22 

the faeilify’s real property for the 

23 

purpose of gathering informatimi 
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regarding the potential for con- 
tamination at the facility and the 
faciUty’s real property. 

“(ec) Reviews of historical 
sources, such as chain of title 
documents, aerial photographs, 
building department records, and 
land use records to determine 
previous uses and occupancies of 
the real property since the prop- 
erty was first developed. 

“(dd) Searches for recorded 
environmental cleanup liens, filed 
under Federal, State, or local 
law, against the facility or the fa- 
cility’s real properly. 

“(ee) Reviews of Federal, 
State, and local government 
records (such as waste disposal 
records), underground storage 
tank records, and hazardous 
waste handhng, generation, treat- 
ment, disposal, and spill records, 
concerning contamination at or 
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near the facility or the facility’s 
real property. 

“(ff) Visual inspections of 
the facility and facility’s real 
property and of ac^oining prop- 
erties. 

“(gg) Specialized knowlec^ 
or eiqperience on the part of the 
defendant. 

“(hh) The relationship of 
the purchase priee to the value of 
the property if the property was 
uncontaminated. 

“(ii) Commonly known or 
reasonably ascertainable informa- 
tion about the property. 

“(jj) The degree of obvious- 
ness of the presence or hkely 
presence of contamination at the 
property, and the ability to detect 
such contamination by appro- 
priate investigation. 

“(iv) Site inspection and title 
SEARCH. — In the case of property for resi- 
dential use or other similar use purchased 
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1 by a nongovernmental or noncommercial 

2 entity, a facility inspection and title search 

3 that reveal no basis for ftirther investiga- 

4 tion shall be considered to satisfy the re- 

5 quirements of this subparagraph.”. 

6 (b) Standakds and Practices. — 

7 (1) Establishment by regulation. — The 

8 Administrator of the Environmental Protection 

9 Agency shall issue the regulation required by section 

10 101(35)(B){ii) of the Comprehensive Environmental 

1 1 Response, Compensation, and Liability Act of 1980 

12 (as added by subsection (a)) not later than 1 year 

13 after the date of enactment of this Act. 

14 (2) Interim standards and practices. — 

15 Until the Administrator issues the regulation de- 

16 scribed in paragraph (1), in making a determination 

17 under section 101(35)(B)(i) of the Comprehensive 

18 Environmental Response, Compensation, and Liabil- 

19 ity Act of 1980 (as added by subsection (a)), there 

20 shall be taken into account — 

21 (A) any specialized knowledge or experi- 

22 ence on the part of the defendant; 

23 (B) the relationship of the purchase price 

24 to the value of the property if the property was 

25 uncontaminated; 
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1 (C) commonly known or reasonably ascer- 

2 tainable information about the property; 

3 (D) the degree of obviousness of the pres- 

4 ence or likely presence of contamination at the 

5 property; and 

6 (E) the ability to detect the contamination 

7 by appropriate investigation. 

8 TITLE II— STATE ROLE 

9 SEC. 201. DELEGATION TO THE STATES OF ACTHOKITIES 

10 WITH RESPECT TO NAHONAL PRlORmj^ 

11 U8T FACIUTIEa 

12 (a) In General. — ^Title I of the Comprehensive En- 

13 vironmental Response, Compensation, and Liability Act of 

14 1980 (42 U.S.C. 9601 et seq.) (as amended by section 

15 103) is amended by adding at the end the following: 

16 ‘^EC. 130. DELEGATION TO THE STATES OF ACTHORITIES 

17 WITH RESPECT TO NATIONAL PRIORm^ 

18 LIST FACILITIES. 

19 “(a) Definitions. — ^I n this section: 

20 “(1) Comprehensive delegation state. — 

21 The term ‘comprehensive delegation State’, with re- 

22 speet to a facility, means a State to which the Ad- 

23 ministrator has delegated authority to perform all of 

24 the categories of delegable authority. 
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“(2) Delegable authority. — ^The term ‘dele- 
gable authority* means authority to perform (or en- 
sure performance of) all of the authorities included 
in any 1 or more of the categories of authority: 

“(A) Category a. — All authorities nec- 
essary to perform technical investigations, eval- 
uations, and risk analyses, including — 

“(i) a preliminary assessment or facil- 
ity evaluation under section 104; 

“(ii) facility characterization under 
section 104; 

“(iii) a remedial investigation under 
section 104; 

“(iv) a facility-specific risk evaluation 
under section 131; 

“(v) enforcement authority related to 
the authorities described in clauses (i) 
through (rv); and 

“(vi) any other authority identified by 
the Administrator under subsection (b). 
“(B) Category b. — All authorities nec- 
essary to perform altemathres development and 
remedy selection, including — 

“(i) a feasibility study under section 
104; and 
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“{ii)(I) remedial action selection 
under section 121 (including issuance of a 
record of decision); or 

“(II) remedial action planning under 
section 133(b)(5); 

“(iii) enforcement authority related to 
the authorities described in clauses (i) and 
(ii); and 

“(iv) any other authorily identified by 
the Administrator under subsection (b). 
“(C) Category c. — ^All authorities nec- 
essaiy to perform remedial design, including — 
“(i) remedial design under section 

121 ; 

“(ii) enforcement authority related to 
the authorily described in clause (i); and 
“(iii) any other authority identified by 
the Administrator under subsection (b). 
“(D) Category d. — All authorities nec- 
essaiy to perform remedial action and operation 
and maintenance, including — 

“(i) a removal under section 104; 

“(ii) a remedial action under section 
104 or section 10 (a) or (b); 
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“(iii) operation and maintenance 
under section 104(e); 

“(iv) enforcement authority related to 
the authorities described in clauses (i) 
throu^ (iii); and 

“(v) any other authority identified by 
the Administrator under subsection (b). 
“(E) Category e. — ^All authorities nec- 
essaiy to perform information collection and al- 
location of liability, including — 

“(i) information collection activity 
under section 104(e); 

“(ii) allocation of liability under sec- 
tion 136; 

“(iii) a search for potentially respon- 
sible parties under section 104 or 107; 

“(iv) settlement under section 122; 

“(v) enforcement authority related to 
the authorities described in clauses (i) 
through (iv); and 

“(vi) any other authority identified by 
the Administrator under subsection (b). 

“(3) Delegated state. — The term ‘delegated 
State’ means a State to which delegable authority 
has been delegated under subsection (c), except as 
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1 may be provided in a delegation agreement in tiie 

2 case of a limited delegation of authority under sub- 

3 section (c)(5). 

4 “(4) Dblbgatkd authority. — T he term ‘dele- 

5 gated authority’ means a delegable authority that 

6 has been delegated to a delegated State under this 

7 section. 

8 “(5) Delegated facility. — ^T he term ‘dele- 

9 gated facility’ means a non-federal listed facihty 

10 with respect to which a delegable authority hi« been 

1 1 delegated to a State under this section. 

12 “(6) Enforcement authority. — T he term 

13 “enforcement authority” means all authorities nec- 

14 essary to recover response costs, require potentiaUy 

15 responsible parties to perform response actions, and 

16 otherwise compel implementation of a response ac- 

17 tion, including — 

18 “(A) issuance of an order under section 

19 106(a); 

20 “(B) a response action cost recovery under 

21 section 107; 

22 “(C) imposition of a civil penally or award 

23 under section 109 (a)(1)(D) or (b)(4); 

24 “(D) settlement under ^tion 122; and 
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1 “(E) any other authority identified by the 

2 Administrator under subsection (b). 

3 “(7) Noncomprbubnsivb delegation 

4 STATE. — The term ‘noncomprehensive delegation 

5 State’, with respect to a facility, means a State to 

6 which the Administrator has delegated authority to 

7 perform fewer than all of the categories of del^;able 

8 authority. 

9 “(8) Nondelegable authority. — ^The tenn 

10 ‘nondelegable authoritj^ means authority to — 

11 “(A) make grants to community response 

12 organizations under section 117; and 

13 “(B) conduct research and development ae- 

14 tivities under any provision of this Act. 

15 “(9) Non-pederal listed facility. — ^The 

16 term ‘non-federal Usted facility’ means a facility 

17 that — 

18 “(A) is not owned or operated by a depart- 

19 ment, agency, or instrumentality of the United 

20 States in any branch of the Government; and 

21 “(B) is listed on the National Priorities 

22 List. 

23 “(b) Identification op Delegable Authori- 

24 TIES. — 
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1 “(1) In QBNERAIj. — T he President shall by reg- 

2 ulation identify all of the authorities of the Adminis- 

3 trator that shall be included in a delegation of any 

4 eategoiy of delegable authority described in sub- 

5 section {a)(2). 

6 “(2) Limitation. — ^The Administrator shall not 

7 identify a nondelegable authority for inclusion in a 

8 delegation of any cat^ory of delegable authority. 

9 “(c) Delegation op Authority. — 

10 “(1) In general.— Pursuant to an approved 

11 State application, the Administrator shall delegate 

12 authority to perform 1 or more delegable authorities 

13 with respect to 1 or more non-Federal listed facUi- 

14 ties in the State. 

15 “(2) Application. — ^An application under 

16 paragraph (1) shall — 

17 “(A) identify each non-Pederal listed facil- 

18 ity for which delegation is requested; 

19 “(B) identify each delegable authority that 

20 is requested to be delegated for each non-Ped- 

21 eral listed facility for which delegation is re- 

22 quested; and 


•S8 IS 



110 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


38 

“(C) certify that the State, supported by 
such documentation as the State, in consulta- 
tion with the Administrator, considers to be ap- 
propriate— 

“(i) has statutory and regulatory au- 
thority (including appropriate enforcement 
authority) to perform the requested dele- 
gable authorities in a marmer that is pro- 
tective of human health and the environ- 
ment; 

“(ii) has resources in place to ade- 
quately administer and enforce the au- 
thorities; 

“(iii) has procedures to ensure public 
notice and, as appropriate, ojqrortunity for 
comment on remedial action plans, consist- 
ent with sectiorrs 117 and 133; and 

“(iv) agrees to exercise its enforce- 
ment authorities to require that persons 
that are potentially liable under section 
107(a), to the extent practicable, perform 
and pay for the response actions set forth 
in each category described in subsection 
(a)(2). 

“(3) Approval op application. — 
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“(A) In general. — Not later than 60 
days after receiving an application under para- 
graph (2) by a State that is authorized to ad- 
minister and enforce the corrective action re- 
quirements of a hazardous waste program 
under section 3006 of the Solid Waste Disposal 
Act (42 U.S.C. 6926), and not later than 120 
days after receiving an application from a State 
that is not authorized to administer and enforce 
the corrective action requirements of a hazard- 
ous waste program under section 3006 of the 
Solid Waste Disposal Act (42 U.S.C. 6926), un- 
less the State agrees to a greater length of time 
for the Administrator to make a determination, 
the Administrator shall — 

“(i) issue a notice of approval of the 
application (including approval or dis- 
approval regarding any or all of the facih- 
ties with respect to which a delegation of 
authority is requested or with respect to 
any or all of the authorities that are re- 
quested to be delegated); or 

“(ii) if the Administrator determines 
that the State does not have adequate legal 
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authority, financial and personnel re- 
sources, or^nization, or expertise to ad- 
minister and enforce any of the requested 
delegable authority, issue a notice of dis- 
approval, including an explanation of the 
basis for the determination. 

“(B) Failure to act. — ^If the Adminis- 
trator does not issue a notice of approval or no- 
tice of disapproval of all or any portion of an 
application within the applicable time period 
under subparagraph (A), the application shall 
be deemed to have been granted. 

“(C) Rbsubmission op application. — 
“(i) In general. — If the Adminis- 
trator disapproves an application under 
paragraph (1), the State may resubmit the 
application at any time after receiving the 
notice of disapproval. 

“(ii) Failure to act. — ^If the Ad- 
ministrator does not issue a notice of ap- 
proval or notice of disapproval of a resub- 
mitted application within the applicable 
time period under mibparagraph (A), the 
resubmitted application shall be deemed to 
have been granted. 
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1 “(D) No ADDITIONAL TERMS OR CONDI- 

2 TIONS. — ^The Administrator shall not impose 

3 any term or condition on the approval of an ap- 

4 plication that meets the requirements stated in 

5 paragraph (2) (except that any technical defi- 

6 eiencies in the application be corrected). 

7 “(E) Judicial review. — The State (but 

8 no other person) shall be entitled to judicial re- 

9 view under section 113(b) of a disapproval of a 

10 resubmitted application. 

11 “(4) Delegation agreement. — On approval 

12 of a delegation of authority under this section, the 

13 Administrator and the delegated State shall enter 

14 into a delegation agreement that identifies each cat- 

15 egory of delegable authority that is delegated with 

16 respect to each delegated facility. 

17 “(5) Limited delegation. — 

18 “(A) In general. — I n the case of a State 

19 that does not meet the requirements of para- 

20 graph (2)(C) the Administrator may delegate to 

21 the State limited authority to perform, ensure 

22 the performance of, or supervise or otherwise 

23 participate in the performance of 1 or more del- 

24 e^ble authorities, as appropriate in view of the 

25 extent to which the State has the required legal 
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1 authority, financial and personnel resources, or- 

2 ganization, and eiqiertise. 

3 “(B) Special provisions. — In the ease of 

4 a limited delegation of authority to a State 

5 under subparagraph (A), the Administrator 

6 shall specify the extent to which the State shall 

7 be considered to be a delegated State for the 

8 purposes of this Act. 

9 “(d) Pbrpormancb op Delegated Authobi- 

10 TIES. — 

11 “(1) In general. — A delegated State shall 

12 have sole authority (except as provided in paragraph 

13 (6)(B), subsection (e)(4), and subsection (g)) to per- 

14 form a delegated authority with respect to a dele- 

15 gated facility. 

16 “(2) Agreements for performance op del- 

17 EGATED authorities. — 

18 “(A) In general. — E xcept as provided in 

19 subparagraph (B), a delegated State may enter 

20 into an agreement with a political subdivision of 

21 the State, an interstate body comprised of that 

22 State and another delegated State or States, or 

23 a combination of such subdivisions or interstate 

24 bodies, providing for the performance of any 

25 eate^iy of delegated authority with respect to 
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a delegated facility in the State if the parties to 
the agreement agree in the agreement to under- 
take response actions that are consistent with 
this Act. 

“(B) No AGREEMENT WITH POTENTIALLY 
RESPONSIBLE PARTY. — A delegated State shall 
not enter into an agreement under subpara- 
graph (A) with a political subdivision or inter- 
state body that is, or includes as a component 
an entity that is, a potentially responsible party 
with respect to a delegated facility covered by 
the agreement. 

“(C) Continuing responsibility. — A 
delegated State that enters into an agreement 
under subparagraph (A) — 

“(i) shall exercise supervision over 
and approve the activities of the parties to 
the agreement; and 

“(ii) shall remain responsible for en- 
suring performance of the delegated au- 
thority. 

“(3) COMPLLUICE WITH ACT. — 

“(A) Noncomprehensivb delegation 
states. — A noncomprehensive delegation State 
shall implement each applicable provision of 
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this Act (including regulations and guidance is- 
sued by the A dmini strator) so as to perform 
each delegated authority with respect to a dele- 
gated facility in the same manner as would the 
Administrator with respect to a facility that is 
not a delegated facility. 

“(B) Comprehensive delegation 

STATES. — 

“(i) In general. — A comprehensive 
delegation State shall implement applicable 
provisions of this Act or of similar provi- 
sions of State law in a maimer comporting 
with State poli^, so long as the remedial 
action that is selected protects human 
health and the environment to the same 
extent as would a remedial action selected 
by the Administrator under section 121. 
“(ii) Costlier remedial action. — 
“(I) In general. — A delegated 
State may select a remedial action for 
a delegated facilily that has a greater 
response cost (including operation and 
maintenance costs) than the response 
cost for a remedial action that would 
be selected by the Administrator 
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under section 121, if the State pajrs 
for the difference in cost. 

“(II) No COST RECOVERY. — ^If a 
delegated State selects a more costly 
remedial action under subclause (I), 
the State shall not be entitled to seek 
cost recovery under this Act or any 
other Federal or State law from any 
other person for the difference in cost. 
“(4) JUDiciAli REVIEW. — ^An order that is is- 
sued under section 106 by a delegated State with re- 
spect to a delegated facility shall be reviewable only 
in United States district court under section 113. 

“(5) DBLISTINO OP NATIONAL PRIORITIES LIST 
FACILITIES. — 

“(A) Delisting. — ^After notice and an op- 
portunity for public comment, a delegated St^ 
may remove from the National Priorities List 
all or part of a delegated facility — 

“(i) if the State makes a finding that 
no fiirther action is needed to be taken at 
the facility (or part of the facility) under 
any applicable law to protect human health 
and the environment consistent with sec- 
tion 121(a) (1) and (2); 
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“(ii) with the coneiirrenee of the po- 
tentially responsible parties, if the State 
has an enforceable ^;reement to perform 
all required remedial action and operation 
and maintenance for the facility or if the 
cleanup will proceed at the facility under 
section 3004 (u) or (v) of the Solid Waste 
Disposal Act (42 U.S.C. 6924 (u), (v)); or 
“(iii) if the State is a comprehensive 
delegation State with respect to the facil- 
ity. 

“(B) Effect op delisting. — A delisting 
under subparagraph (A) (ii) or (iii) shall not af- 
fect — 

“(i) the authority or responsibility of 
the State to complete remedial action and 
operation and maintenance; 

“(ii) the eligibility of the State for 
binding under this Act; 

“(iii) notwithstanding the limitation 
on section 104(c)(1), the authority of the 
Administrator to make expenditures from 
the Fund relating to the facility; or 

“(hr) the enforeetdiility of any consent 
order or decree relatii^ to the facility. 
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“(C) No EBLISTING. — 

“(i) In general. — ^Except as pro- 
vided in clause (ii), the Administrator shall 
not relist on the National Prioriti<s List a 
facility or part of a facility that has been 
removed from the National Priorities List 
under subparagraph (A). 

“(ii) Cleanup not completed. — 
The Administrator may relist a feeility or 
part of a facility that has been removed 
from the National Priorities List under 
subparagraph (A) if cleanup is not com- 
pleted in accordance with the enforceable 
agreement under subparagraph (A)(ii). 

“(6) Cost recovery. — 

“(A) Recovery by a delegated 
state. — Of the amount of any response costs 
recovered from a responsible party by a dele- 
gated State for a delegated facility under sec- 
tion 107 — 

“(i) 25 percent of the amount of any 
Federal response cost recovered with re- 
^ct to a facility, plus an amount equal to 
the amount of response costs incurred by 
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the State with respect to the facility, may 
be retained by the State; and 

“(ii) the remainder shall be deposited 
in the Hazardous Substances Superfund 
established under subehapter A of chapter 
98 of the Internal Revenue Code of 1986. 
“(B) Recovery by the adminis- 
trator. — 

“(i) In general. — The Administrator 
may take action under section 107 to re- 
cover response costs from a responsible 
party for a delegated facility if — 

“(I) the delegated State notifies 
the Administrator in writing that the 
delegated State does not intend to 
pursue action for recovery of response 
costs under section 107 against the 
responsible party; or 

“(II) the delegated State fails to 
take action to recover response costs 
within a reasonable time in light of 
applicable statutes of limitation. 

“(ii) Notice. — If the Administrator 
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the Administrator shall give the State writ- 
ten notice and allow the State at least 90 
days after receipt of the notice to com- 
mence the action. 

“(iii) No FURTHER ACTION. — ^If the 
Administrator takes action against a po- 
tentially responsible party under section 
107 relating to a release from a delegated 
facility, the delegated State may not take 
any other action for recoveiy of response 
costs relating to that release under this 
Act or any other Federal or State law. 

“(e) Federal Responsibilities and Authori- 


14 ties. — 

15 “(1) Review use op funds. — 

16 “(A) In general. — The Administrator 

17 shall review the certification submitted by the 

18 Governor under subsection (f)(8) not later than 

19 120 days after the date of its submission. 

20 “(B) Finding op use op funds incon- 

21 SISTENT with THIS ACT. — If the Administrator 

22 finds that funds were used in a manner that is 

23 inconsistent with this Act, the Administrator 

24 shall notify the Governor in writing not later 
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than 120 days after receiving the Governor’s 
certification. 

“(C) Explanation. — Not later than 30 
days aftor receiving a notice under subpara- 
graph (B), the Governor shall — 

“(i) explain why the Administrator’s 
finding is in error; or 

“(ii) explain to the Administrator’s 
satisfaction how any misapplication or mis- 
use of funds will be corrected. 

“(D) Failure to explain. — ^If the Gov- 
ernor fails to make an e^lanation under sub- 
paragraph (C) to the Administrator’s satisfac- 
tion, the Administrator may request reimburse- 
ment of such amount of funds as the Adminis- 
trator finds was misappUed or misused. 

“(E) Repayment op funds. — If the Ad- 
ministrator fails to obtain reimbursement from 
the State within a reasonable period of time, 
the Administrator may, after 30 days’ notice to 
the State, bring a civil action in United States 
district court to recover fi^m the delegated 
State any funds that were advanced for a pur- 
pose or were used for a purpose or in a manner 
that is inconsistent with this Act. 


•S 8 IS 



123 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


51 

“(2) Withdrawal of delegation op au- 
thority. — 

“(A) Delegated states. — ^If at any time 
the Administrator finds that contrary to a cer- 
tification made under subsection (c)(2), a dele- 
gated State — 

“(i) lacks the required financial and 
personnel resources, oi^nization, or exper- 
tise to administer and enforce the re- 
quested delegated authorities; 

“(ii) does not have adequate legal au- 
thority to request and accept delegation; or 
“(iii) is failing to materially carry out 
the State’s delegated authorities, 
the Administrator may withdraw a delegation of 
authority with respect to a delegated facility 
after providing notice and opportunity to cor- 
rect deficiencies under subparagraph (D). 

“(B) States with limited delegations 
OP authority. — ^If the Administrator finds 
that a State to which a limited delegation of au- 
thority was made under subsection (c)(5) has 
materially breached the delegation agreement, 
the Administrator may withdraw the delegation 
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after providing notice and opportunity to cor- 
rect deficiencies under subparagraph (D). 

“(C) Notice and opportunity to cor- 
rect. — the Administrator proposes to with- 
draw a delegation of authority for any or all 
delegated facilities, the Administrator shall give 
the State written notice and allow the State at 
least 90 days after the date of receipt of the no- 
tice to correct the deficiencies cited in the no- 
tice. 

“(D) Failure to correct. — ^If the Ad- 
ministrator finds tliat the deficiencies have not 
been corrected within the time specified in a no- 
tice under subparagraph (C), the Administrator 
may withdraw delegation of authority after pro- 
viding public notice and opportunity for com- 
ment. 

“(B) Judicial review. — A decision of the 
Administrator to withdraw a delegation of au- 
thority shall be subject to judicial review under 
section 113(b). 

“(3) Rule of construction. — Nothing in 
this section shall be construed to affect the authority 
of the Administrator under this Act to — 
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53 

1 “(A) take a response action at a facility 

2 listed on the National Priorities List in a State 

3 to which a delegation of authority has not been 

4 made under this section or at a facihty not in- 

5 eluded in a delegation of authority; or 

6 “(B) perform a delegable authority with 

7 respect to a facility that is not included among 

8 the authorities delegated to a State with respect 

9 to the facility. 

10 “(4) Retained authority. — 

11 “(A) Notice. — ^Before performing an 

12 emergency removal action under section 104 at 

13 a delegated facility, the Administrator shall no- 

14 tify the delegated States of the Administrator’s 

15 intention to perform the removal. 

16 “(B) State action. — ^If, after receiving a 

17 notice under subparagraph (A), the delegated 

18 State notifies the Administrator within 48 

19 hours that the State intends to take action to 

20 perform an emergency removal at the delegated 

21 facility, the Administrator shall not perform the 

22 emergency removal action unless the Adminis- 

23 trator determines that the delegated State has 

24 failed to act within a reasonable period of time 

25 to perform the emergency removal. 


40-816 97-5 



126 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


54 

“(C) Immediate and significant dan- 
ger. — ^If the Administrator finds that an emer- 
gency at a delegated facihty poses an immediate 
and significant danger to human health or the 
environment, the Administrator shall not be re- 
quired to provide notice under subparagraph 
(A). 

“(5) Prohibited actions. — ^Except as pro- 
vided in subsections (d)(6)(B), (e)(4), and (g) or ex- 
cept wdth the concurrence of the delegated State, the 
President, the Administrator, and the Attorney Gen- 
eral shall not take any action under section 104, 
106, 107, 109, 121, or 122 in performance of a del- 
egable authority that has been delegated to a State 
with respect to a delegated facility. 

“(f) Funding. — 

“(1) In general. — The Administrator shall 
provide grants to or enter into contracts or coopera- 
tive agreements wdth delegated States to cany out 
this section. 

“(2) No CLAIM against FUND. — Notwithstand- 
ing any other law, funds to be granted under this 
subsection shall not constitute a claim against the 
Fund or the United States. 
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55 

1 “(3) Insufficient funds available. — 

2 fluids are unavailable in any fiscal year to satisfy all 

3 commitments made under this section by the Admin- 

4 istrator, the Administrator shall have sole authority 

5 and discretion to establish priorities and to delay 

6 payments until fiinds are available. 

7 “(4) Determination of costs on a facil- 

8 ITY-SPECIFIC basis. — ^The Administrator shall — 

9 “(A) determine — 

10 “(i) the delegable authorities the costs 

11 of performing which it is practicable to de- 

12 termine on a facility-specific basis; and 

13 “(ii) the delegable authorities the 

14 costs of performing which it is not prac- 

15 ticable to determine on a facihty-specific 

16 basis; and 

17 “(B) publish a list describing the delegable 

18 authorities in each categoiy. 

19 “(5) Facility-specific grants. — The costs 

20 described in paragraph (4)(A)(ii) shall be funded as 

21 such costs arise with respect to each delegated facil- 

22 ity. 

23 “(6) Nonfacility-spbcific grants. — 
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“(A) In general. — The costs described in 
paragraph (4)(A)(ii) shall be funded through 
nonfaeility-specific grants under this paragraph. 

“(B) Formula. — The Administrator shall 
establish a formula under which funds available 
for nonfacility-specific grants shall be allocated 
among the delegated States, taking into consid- 
eration — 

“(i) the cost of administering the dele- 
gated authority; 

“(ii) the number of sites for which the 
State has been delegated authority; 

“(iii) the types of activities for which 
the State has been delegated authority; 

“(iv) the number of facilities within 
the State that are listed on the National 
Priorities List or are delegated facilities 
under section 130(d)(5); 

“(v) the number of other high priority 
facilities within the State; 

“(vi) the need for the development of 
the State program; 

“(vii) the need for additional person- 
nel; 
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“(viii) the amount of resources avail- 
able through State programs for the clean- 
up of contaminated sites; and 
, “(ix) the benefit to human health and 

the environment of providing the funding. 
“(7) Permitted use of grant funds. — 
delegated State may use grant funds, in accordance 
with this Act and the National Contingency Plan, to 
take any action or perform any duty necessary to 
implement the authority delegated to the State 
under this section. 

“(8) Cost share. — 

“(A) Assurance. — ^A delegated State to 
which a grant is made under this subsection 
shall provide an assurance that the State will 
pay any amount required under section 
104(c)(3). 

“(B) Prohibited use op grant 
FUNDS. — A delegated State to which a grant is 
made under this subsection may not use grant 
funds to pay any amount required under section 
104(c)(3). 

“(9) Certification op use op funds. — 
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1 “(A) In genbbal. — N ot later than 1 year 

2 after the date on which a delegated State re- 

3 ceives funds under this subsection, and annually 

4 thereafter, the Governor of the State shall sub- 

5 mit to the Administrator — 

6 “(i) a certification that the State has 

7 used the funds in accordance with the re- 

8 quirements of this Act and the National 

9 Contingency Plan; and 

10 “(ii) information describing the man- 

1 1 ner in which the State used the funds. 

12 “(B) Regulations. — Not later than 1 

13 year after the date of enactment of this section, 

14 the Administrator shall issue a regulation de- 

15 scribing with particularity the information that 

16 a State shall be required to provide under sub- 

17 paragraph (A)(ii). 

18 “(g) Cooperative Agreements. — N othing in this 

19 section shall affect the authority of the Administrator 

20 under section 104(d)(1) to enter into a cooperative agree- 

21 ment with a State, a political subdivision- of a State, or 

22 an Indian tribe to carry out ^tions under section 104.”. 

23 (b) State Cost Share. — S ection 104(e) of the 

24 Comprehensive Bn-dronmental Response, Compensation, 
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59 

1 and LiabUity Act of 1980 (42 U.S.C. 9604(c)) is amend- 

2 ed— 

3 (1) by striking “(c)(1) Unless” and inserting 

4 the following: 

5 “(c) Miscbllaneous Limitations and Ebquibe- 

6 MBNTS. — 

7 “(1) Continuance op obligations from 

8 FUND. — ^Unless”; 

9 (2) by striking “(2) The President” and insert- 

10 ing the following: 

11 “(2) Consultation. — The President”; and 

12 (3) by striking paragraph (3) and inserting the 

13 following: 

14 “(3) State cost share. — 

15 “(A) In general. — ^T he Administrator 

16 shall not provide any remedial action under this 

17 section unless the State in which the release oe- 

18 curs first enters into a contract or cooperative 

19 agreement with the Administrator providing as- 

20 suranees deemed adequate by the Administrator 

21 that the State will pay, in cash or through in- 

22 kind contributions, a specific percentage of the 

23 costs of the remedial action and operation and 

24 maintenance costs. 
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“(B) Activities with respect to 

WHICH STATE COST SHARE IS REQUIRED. — No 
State cost share shall be required except for re- 
medial actions under section 104. 

“(C) SPECIPIED PERCENTAGE. — 

“(i) In GENERAL. — The specified per- 
centage of costs that a State shall be re- 
quired to share shall be the lower of 10 
percent or the percentage determined 
under clause (ii). 

“(ii) Maximum in accordance with 
LAW PRIOR to 1996 AMENDMENTS. — 

“(I) On petition by a State, the 
Director of the Office of Management 
and Budget (referred to in this clause 
as the ‘Director’), after providing pub- 
lic notice and opportunity for com- 
ment, shall establish a cost share per- 
centage, which shaU be uniform for all 
facilities in the State, at the percent- 
age rate at which the total amount of 
anticipated payments by the State 
under the cost share for all facihties 
in the State for which a cost share is 
required most closely approximates 
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the total amount of estimated cost 
share payments by the State for facili- 
ties that would have been required 
under cost share requirements that 
were applicable prior to the date of 
enactment of this subparagraph, ad- 
justed to reflect the extent to which 
the State’s ability to recover costs 
under this Act were reduced by reason 
of enactment of amendments to this 
Act by the Superfund Cleanup Accel- 
eration Act of 1997. 

“(11) The Director may adjust a 
State’s cost share under this clause 
not more fiequently than every 3 
years. 

“(D) Indian tribes. — ^In the case of re- 
medial action to be taken on land or water held 
by an Indian Tribe, held by the United States 
in trust for Indians, held by a member of an In- 
dian Tribe (if the land or water is subject to a 
trust restriction on alienation), or otherwise 
within the borders of an Indian reservation, the 
requirements of this paragraph shall not 
apply.’’. 
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1 (e) Uses op Fund.— S ection 111(a) of the Com- 

2 prehensive Environmental Response, Compensation, and 

3 Liability Act of 1980 (42 U.S.C. 9611(a)) is amended by 

4 inserting after paragraph (6) the following: 

5 “(7) Grants to delegated states. — ^Making 

6 a grant to a delegated State under section 130(f).”. 

7 (d) Relationship to Other Laws. — 

8 (1) In general. — Section 114(b) of the Com- 

9 prehensive Environmental Response, Compensation, 

10 and Liability Act of 1980 (42 U.S.C. 9614(b)) is 

1 1 amended by striking “removal” each place it appears 

12 and inserting “response”. 

13 (2) Conforming amendment. — Section 

14 101(37)(B) of the Comprehensive Environmental 

15 Response, Compensation, and Liability Act of 1980 

16 (42 U.S.C. 9601(37)(B)) is amended by striking 

17 “section 114(c)” and inserting “section 114(b)”. 
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63 

1 TITLE m— COMMUNITY 

2 PARTICIPATION 

3 SEC. 301. COMMUNITY RESPONSE ORGANIZATIONS: TECH- 

4 NICAL ASSISTANCE GRANTS IMPROVEMENT 

5 OF PUBUC PARTICIPATION IN THE 

6 SUPERFUND DECISIONMAKING PROCESa 

7 (a) Amendment. — Section 117 of the Comprehen- 

8 sive Environmental Response, Comjiensation, and Liabil- 

9 ily Act of 1980 (42 U.S.C. 9617) is amended by striking 

10 subsection (e) and inserting the following: 

1 1 “(e) Community Response Organizations. — 

12 “(1) Establishment. — The Administrator 

13 shall create a community response organization for 

14 a facility that is listed or proposed for listing on the 

15 National Priorities List — 

16 “(A) if the Administrator determines that 

17 a representative pubUc forum will be helpful in 

18 promoting direct, regular, and meaningful eon- 

19 sultation among persons interested in remedial 

20 action at the facility; or 

21 “(B) at the request of — 

22 “(i) 50 individuals residing in, or at 

23 least 20 percent of the population of, the 

24 area in which the facility is located; 
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“(ii) a representative group of the po- 
tentially responsible parties; or 

“(iii) any local ^vernmental entity 
with jurisdiction over the facility. 

“(2) EbspONSIBILITIBS.— A community re- 
sponse or^nization shall — 

“(A) solicit the views of the local commii- 
nily on various issues affecting the development 
and implementation of remedial actions at the 
facility; 

“(B) serve as a conduit of information to 
and from the community to appropriate Fed- 
eral, State, and local agencies and potentially 
responsible parties; 

“(C) serve as a representative of the local 
community during the remedial action planning 
and implementation process; and 

“(D) provide reasonable notice of and op- 
portunities to participate in the meetings and 
other activities of the community response orga- 
nization. 

“(3) Access to documents. — The Adminis- 
trator shall provide a community response organiza- 
tion access to documents in possession of the Fed- 
eral Government regarding response actions at the 
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facility that do not relate to liability and are not 
protected from disclosure as confidential business in- 
formation. 

“(4) Community response organization 

INPUT. — 

“(A) Consultation. — The Administrator 
(or if the remedial action plan is being prepared 
or implemented by a party other than the Ad- 
ministrator, the other party) shall — 

“(i) consult with the community re- 
sponse organization in developing and im- 
plementing the remedial action plan; and 
“(ii) keep the community response or- 
ganization informed of progress in the de- 
velopment and implementation of the re- 
medial action plan. 

“(B) Timely submission of com- 
ments. — ^The community response organization 
shall provide its comments, information, and 
recommendations in a timely manner to the Ad- 
ministrator (and other party). 

“(C) Consensus. — ^The community re- 
sponse organization shall attempt to achieve 
consensus among its members before providing 
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comments and recommendations to the Admin- 
istrator (and other party), but if consensus can- 
not be reached, the communily response organi- 
zation shall report or allow presentation of di- 
vergent views. 

“(5) Technical assistance grants. — 

“(A) Preferred recipient. — ^If a com- 
munity response oi^anization exists for a facil- 
ity, the community response organization shall 
be the preferred recipient of a technical assist- 
ance grant under subsection (f). 

“(B) Prior award. — ^If a technical assist- 
ance grant concerning a facility has been 
awarded prior to estabUshment of a community 
response organization — 

“(i) the recipient of the grant shall co- 
ordinate its activities and share informa- 
tion and technical expertise with the com- 
munity response organization; and 

“(ii) 1 person representing the grant 
recipient shall serve on the community re- 
sponse organization. 

“(6) Membership. — 
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“(A) Number. — ^The Administrator shall 
select not less than 15 nor more than 20 per- 
sons to serve on a community response organi- 
zation. 

“(B) Notice. — ^Before selecting members 
of the eommnnily response organization, the 
Administrator shall provide a notice of intent to 
estabUsh a community response organization to 
persons who reside in the local community. 

“(C) Represented groups. — The Ad- 
ministrator shall, to the extent practicable, ap- 
point members to the community response orga- 
nization fixrm each of the following groups of 
persons: 

“(i) Persons who reside or own resi- 
dential property near the facility; 

“(ii) Persons who, althou^ they may 
not reside or own property near the facil- 
ity, may be adversely affected by a release 
from the facility. 

“(iii) Persons who are members of the 
local pubhc health or medical community 
and are practicing in the coimnunity. 

“(iv) Representatives of Indian tribes 
or Indian coimnunities that reside or own 
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property near the facility or that may be 
adversely affected by a release from the fa- 
cility. 

“(v) Local representatives of citizen, 
environmental, or public interest groups 
with members residing in the community. 

“(vi) Representatives of local govern- 
ments, such as city or county governments, 
or both, and any other governmental unit 
that regulates land use or land use plan- 
ning in the vicinity of the facility. 

“(vii) Members of the local business 
community. 

“(D) Propobtion.— Local residents shall 
comprise not less than 60 percent of the mem- 
bership of a community response oiganization. 

“(E) Pay. — ^Members of a community re- 
sponse organization shall serve without pay. 

“(7) Participation by government rep- 
resentatives. — Representatives of the Adminis- 
trator, the Administrator of the Agency for Toxic 
Substances and Disease Registry, other Federal 
agencies, and the State, as appropriate, shall partici- 
pate in community response organization meetings 
to provide information and technical expertise, but 


•S 8 IS 



141 


69 

1 shall not be members of the community response or- 

2 ganization. 

3 “(8) Administrative support. — The Admin- 

4 istrator, to the extent practicable, shall provide ad- 

5 ministrative services and meeting facilities for com- 

6 munity response organizations. 

7 “(9) FACA. — The Federal Advisory Committee 

8 Act (5 U.S.C. App.) shall not apply to a community 

9 response organization. 

10 “(f) Technical Assistance Grants. — 

11 “(1) Definitions. — In this subsection: 

12 “(A) Affected citizen group. — T he 

13 term ‘affected citizen group’ means a group of 

14 2 or more individuals who may be affected by 

15 the release or threatened release of a hazardous 

16 substance, pollutant, or contaminant at any fa- 

17 cility on the State Registry or the National Pri- 

18 orities List. 

19 “(B) Technical assistance grant. — 

20 The term ‘technical assistance grant’ means a 

21 grant made under paragraph (2). 

22 “(2) Authority. — 
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“(A) In general. — ^In accordance with a 
regulation issued the Administrator, the Ad- 
ministrator may make grants available to af- 
fected citizen groups. 

“(B) Availability op application 
PROCESS. — To ensure that the application proc- 
ess for a technical assistance grant is available 
to all affected citizen groups, the Administrator 
shall periodically review the process and, based 
on the review, implement appropriate changes 
to improve availability. 

“(3) Special rules. — 

“(A) No MATCHING CONTRIBUTION. — No 
matching contribution shall be required for a 
technical assistance grant. 

“(B) Availability in advance. — ^T he 
Administrator shaU make all or a portion (but 
not less than $5,000 or 10 percent of the grant 
amount, whichever is greater) of the grant 
amount available to a grant recipient in ad- 
vance of the total e^>enditures to be covered by 
the grant. 

“(4) Limit per facility. — 

“(A) 1 grant per facility. — ^Not more 
than 1 technical assistance grant may be made 
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1 with respect to a single facility, but the grant 

2 may be renewed to facilitate public participation 

3 at all stages of response action. 

4 “(B) Duration. — The Administrator shall 

5 set a limit by regulation on the number of years 

6 for which a technical assistance grant may be 

7 made available based on the duration, type, and 

8 extent of response aetion at a facihty. 

9 “(5) Avaiuability for facilities not yet 

10 LISTED. — Subject to paragraph (6), 1 or more tech- 

11 nical assistance grants shall be made available to af- 

12 fected citizen groups in communities containing fa- 

13 eilities on the State Registry as of the date on which 

14 the grant is awarded. 

15 “(6) Funding limit. — 

16 “(A) Percentage of total appropria- 

17 TIONS. — Not more than 2 percent of the funds 

18 made available to carry out this Act for a fiscal 

19 year may be used to make technical assistance 

20 grants. 

21 “(B) Allocation between listed and 

22 unlisted facilities. — Not more than the 

23 portion of funds equal to Vs of the total amount 

24 of funds used to make technical assistance 
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1 grants for a fiscal year may be used for tech- 

2 nical assistance grants with respect to facilities 

3 not listed on the National Priorities List. 

4 “(7) Funding amount. — 

5 “(A) In general. — ^Except as provided in 

6 subparagraph (B), the amount of a technical 

7 assistance grant may not exceed $50,000 for a 

8 single grant recipient. 

9 “(B) Increase. — The Administrator may 

10 increase the amount of a technical assistance 

11 grant, or renew a previous technical assistance 

12 grant, up to a total grant amount not exceeding 

13 $100,000, to reflect the complexity of the re- 

14 sponse action, the nature and extent of con- 

15 tamination at the facility, the level of facility 

16 activity, projected total needs as requested by 

17 . the grant recipient, the size and diversity of the 

18 affected population, and the ability of the grant 

19 recipient to identify and raise funds from other 

20 non-Federal sources. 

21 “(8) Use op technical assistance 

22 GRANTS. — 


•8818 



145 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


73 

“(A) Pebmittbd USB. — A technical assist- 
ance grant may be used to obtain technical as- 
sistance in interpreting information with regard 
to — 

“(i) the nature of the hazardous sub- 
stances located at a facility; 

“(ii) the work plan; 

“(iii) the facility evaluation; 

“(iv) a proposed remedial action plan, 
a remedial action plan, and a final reme- 
dial design for a facility; 

“(v) response actions carried out at 
the facility; and 

“(vi) operation and maintenance ac- 
tivities at the facihty. 

“(B) Prohibited use. — A technical as- 
sistance grant may not be used for the purpose 
of collecting field sampling data. 

“(9) Grant guidelines. — 

“(A) In general. — Not later than 90 
days after the date of enactment of this para- 
graph, the Administrator shall develop and pub- 
lish guidelines concerning the management of 
technical assistance grants by grant recipients. 
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“(B) Hiring op experts. — A recipient of 
a technical assistance grant that hires technical 
experts and other eaperts shall act in accord- 
ance with the gnidelines under subparagraph 
(A). 

“(g) Improvement op Public Participation in 

THE SUPERPUND DECISIONMAKING PROCESS. — 

“(1) In GENERAL. — 

“(A) Meetings and notice. — ^In order to 
provide an opportunity for meaningful public 
participation in every significant phase of re- 
sponse activities under this Act, the Adminis- 
trator shall provide the opportunity for, and 
publish notice of, pubUc meetings before or dur- 
ing performance of — 

s 

“(i) a facility evaluation, as appro- 
priate; 

“(ii) announcement of a proposed re- 
medial action plan; and 

“(iii) completion of a final remedial 
design. 

“(B) Information. — A public meeting 
under subparagraph (A) shall be designed to 
obtain information from the community, and 
disseminate information to the community, with 
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respect to a facility concerning the Administra- 
tor’s facility activities and pending decisions. 

“(2) Participants and subject. — The Ad- 
ministrator shall provide reasonable notice of an op- 
portunity for public participation in meetings in 
which — 

“(A) the participants include Federal offi- 
cials (or State officials, if the State is conduct- 
ing response actions under a delegated or au- 
thorized program or through facility referral) 
with authority to make significant decisions af- 
fecting a response action, and other persons 
(unless all of such other persons are coregu- 
lators that are not potentially responsible par- 
ties or are government contractors); and 

“(B) the subject of the meeting involves 
discussions directly affecting — 

“(i) a legally enforceable work plan 
document, or any significant amendment 
to the document, for a removal, facility 
evaluation, proposed remedial action plan, 
final remedial design, or remedial action 
for a facility on the National Priorities 
List; or 
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“(ii) the final record of information on 
which the Administrator will base a hazard 
ranking ^tem score for a facility. 

“(3) Limitation. — Nothing in this subsection 
shall be construed — 

“(A) to provide for public participation in 
or otherwise affect any negotiation, meeting, or 
other discussion that concerns only the poten- 
tial liabilily or settlement of potential liability 
of any person, whether prior to or foUowing the 
commencement of litigation or administrative 
enforcement action; 

“(B) to provide for public participation in 
or otherwise affect any negotiation, meeting, or 
other discussion that is attended only by rep- 
resentatives of the United States (or of a de- 
partment, agen<y, or instrumentality of the 
United States) with attorneys representing the 
United States (or of a department, agency, or 
instrumentality of the United States); or 

“(C) to waive, compromise, or affect any 
privilege that may be applicable to a commu- 
nication related to an activity described in sub- 
paragraph (A) or (B). 

“(4) Evaluation. — 


24 
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“(A) In general. — To the extent prac- 
ticable, before and during the facility evalua- 
tion, the Administrator shall solicit and evalu- 
ate concerns, interests, and information from 
the community. 

“(B) Procedure. — An evaluation under 
subparagraph (A) shall include, as appro- 
priate — 

“(i) face-to-face community surveys to 
identify the location of private drinkii^ 
water weUs, historic and current or poten- 
tial use of water, and other environmental 
resources in the community; 

“(ii) a public meeting; 

“(iii) written responses to significant 
concerns; and 

“(iv) other appropriate participatory 
activities. 

“(5) Views and preferences. — 

“(A) Solicitation. — ^During the facihty 
evaluation, the Administrator (or other person 
performing the facility evaluation) shall solicit 
the views and pr^eferences of the communify on 
the remediation and disposition of hazardous 
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1 substances or poilntants or contaminants at the 

2 facility. 

3 “(B) Consideration. — ^T he views and 

4 preferences of the community shall be described 

5 in the facility evaluation and considered in the 

6 screening of remedial alternatives for the facil- 

7 ity. 

8 “(6) Alternatives. — Members of the commu- 

9 nity may propose remedial action alternatives, and 

10 the Administrator shall consider such alternatives in 

1 1 the same manner as the Administrator considers al- 

12 tematives proposed by potentially responsible par- 

13 ties. 

14 “(7) Information. — 

15 “(A) The community. — The Adminis- 

16 trator, with the assistance of the community re- 

17 sponse organization under subsection (g) if 

18 there is one, shall provide information to the 

19 community and seek comment from the commu- 

20 nity throughout aU significant phases of the re- 

21 sponse action at the facility. 

22 “(B) Technical staff. — ^The Adminis- 

23 trator shall ensure that information gathered 


•88 B 



151 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


79 

from the community during community out- 
reach efforts reaches appropriate technical staff 
in a timely and effective manner. 

“(C) Responses. — The Administrator 
shall ensure that reasonable written or other 
appropriate responses will be made to such in- 
formation. ' 

“(8) NonprtviliEged information. — 
Throughout all phases of response action at a facil- 
ity, the Administrator shall make all nonprivileged 
information relating to a facility available to the 
public for inspection and copying without the need 
to file a formal request, subject to reasonable service 
charges as appropriate. 

“(9) Presentation. — 

“(A) Documents. — 

“(i) In general. — The Adminis- 
trator, in carrying out responsibilities 
under this Act, shall ensure that the pres- 
entation of information on risk is complete 
and informative. 

“(ii) Risk. — To the extent feasible, 
documents prepared by the Administrator 
and made available to the public that pur- 
port to describe the degree of risk to 
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human heaUii shall be consistent with the 
risk communication principles outlined in 
section 131(e). 

“(B) Comparisons. — ^The Administrator, 
in carrying out responsibilities under this Act, 
shall provide comparisons of the level of risk 
from hazardous substances found at the facility 
to comparable levels of risk from those hazard- 
ous substances ordinarily encountered by the 
general public throu^ other sources of expo- 
sure. 

“(10) REQUIREBfENTS. — 

“(A) Lengthy rbmovaIi actions. — ^Not- 
withstanding any other provision of this sub- 
section, in the case of a removal action taken 
in accordance with section 104 that is eiqieeted 
to require more than 180 days to complete, and 
in any case in which implementation of a re- 
moval action is e}q)ected to obviate or that in 
fact obviates the need to conduct a long-term 
remedial action — 

“(i) the Administrator shall, to the 
maximum extent practicable, allow for pub- 
lic participation consistent with paragraph 
(1); and 
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1 “(ii) the removal action shall achieve 

2 the goals of protecting human health and 

3 the environment in accordance with section 

4 121(a)(1). 

5 “(B) Other removal actions. — ^In the 

6 case of all other removal actions, the Adminis- 

7 trator may provide the community with notice 

8 of the anticipated removal action and a public 

9 comment period, as appropriate.”. 

10 (b) Issuance op Guidelines. — T he Administrator 

11 of the Environmental Protection Agency shall issue guide- 

12 lines under section 117(e)(9) of the C!omprehensive Envi- 

13 ronmental Response, Compensation, and Liability Act of 

14 1980, as added by subsection (a), not later than 90 days 

15 after the date of enactment of this Act. 

16 TITLE IV— SELECTION OF 

17 REMEDIAL ACTIONS 

18 SEC. 401. DEFlNinONa 

19 Section 101 of the (Comprehensive Environmental Re- 

20 sponse. Compensation, and Liability Act of 1980 (42 

21 U.S.C. 9601) (as amended by section 105(a)) is amended 

22 by adding at the end the following; 

23 “(41) Actual or planned or reasonably 

24 anticipated future use of the land and 

25 WATER RESOURCES. — ^The term ‘actual or planned 
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or reasonably anticipated future use of the land and 
water resources’ means — 

“(A) the actual use of the land, surface 
water, and ground water at a facility on the 
date of sabmittal of the proposed remedial ac- 
tion plan; and 

“(B){i) with respect to land — 

“(I) the use of land that is authorized 
by the zoning or land use decisions for- 
mally adopted, at or prior to the time of 
the initiation of the facihty evaluation, by 
the local land use planning authority for a 
facility and the land immediately ac^acent 
to the facility; and 

“(II) any other reasonably anticipated 
use that the local land use authority, in 
consultation with the community response 
organization (if any), determines to have a 
substantial probability of occurring based 
on recent (as of the time of the determina- 
tion) development patterns in the area in 
which the facility is located and on popu- 
lation projections for the area; and 
“(ii) with respect to water resources, the 
future use of the surface water and ground 
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1 water that is potentiedly affected by releases 

2 from a facility that is reasonably anticipated, by 

3 the governmental unit that regulates surface or 

4 ground water use or surface or ground water 

5 use planning in the vicinity of the facility, on 

6 the date of submission of the proposed remedial 

7 action plan. 

8 “(42) Sustainability. — ^The term ‘sustain- 

9 ability”, for the puipose of section 121(a)(l)(B)(ii), 

10 means the ability of an eco^tem to continue to 

11 function within the normal range of its variability 

12 absent the effects of a release of a hazardous sub- 

13 stance.”. 

14 SEC. 40a. SELECTION AND DfPLfailENTATION OF REMEDIAL 

15 ACnONa 

16 Section 121 of the Comprehensive Environmental Re- 

17 spouse. Compensation, and Liability Act of 1980 (42 

18 U.S.C. 9621) is amended — 

19 (1) by striking the section heading and sub- 

20 sections (a) and (b) and inserting the following: 

21 ‘«EC. m. SELECTION AND IMPLEMENTATION OF REME- 

22 DIAL ACTION& 


23 


“(a) General Rules. — 



156 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


84 

“(1) SbLiBCTION of cost-bppectivb ebme- 
DIAL ACTION THAT PROTECTS HUMAN HEALTH AND 
THE ENVIRONMENT. — 

“(A) In GENERAL. — ^The Administrator 
shall select a cost-effective remedial action that 
achieves the goals of protecting human heedth 
and the environment as stated in subparagraph 
(B), and complies with other applicable Fedend 
and State laws in accordance with subpara- 
graph (C) on the basis of a facility-specific risk 
evaluation in accordance with section 131 and 
in accordance with the criteria stated in sub- 
paragraph (D) and the requirements of para- 
graph (2). 

“(B) Goals op protecting human 

HEALTH AND THE BNVIRONMBNT. — 

“(i) Protection op human 
HEALTH. — A remedial action shall be con- 
sidered to protect human health if, consid- 
ering the e^)ected exposures associated 
with the actual or planned or reasonably 
anticipated future use of the land and 
water resources and on the basis of a facil- 
ity-specific risk evaluation in accordance 
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with section 131, the remedial action 
achieves a residual risk — 

“(I) from exposure to nonthresh- 
old carcinogenic hazardous sub- 
stances, pollutants, or contaminants 
such that cumulative lifetime addi- 
tional cancer from exposure to haz- 
ardous substances from releases at 
the facility range from 10“^ to 10~* 
for the affected population; and 

“(n) from exposure to threshold 
carcinogenic and noncarcinogenic haz- 
ardous substances, pollutants, or con- 
taminants at the facility, that does 
not exceed a hazard index of 1. 

“(ii) PROTBCmON OP THE ENVIBON- 
HENT. — A remedial action shall be consid- 
ered to be protective of the environment if 
the remedial action — 

“(I) protects ecosystems from 
significant threats to their sustain- 
ability arising from e^qmsure to re- 
leases of hazardous substances at a 
site; and 
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“(n) does not cause a greater 
threat to the sustainability of 
eco^tems than a release of a hazard- 
ous substance. 

“(iii) Protection op ground 
WATER. — A remedial action shall prevent 
or eliminate any actual human ingestion of 
drinking water containing any hazardous 
substance from the release at levels — 

“(I) in excess of the maximum 
contaminant level established under 
the Safe Drinking Water Act (42 
U.S.C. 300f et seq.); or 

“(n) if no such maximum con- 
taminant level has been established 
for the hazardous substance, at levels 
that meet the goals for protection of 
human health under clause (i). 

“(C) Compliance with federal and 

STATE LAWS. — 

“(i) Substantive requirements. — 
“(I) In GENERAL. — Subject to 
clause (iii) and subparagraphs (A) 
and (D) and paragraph (2), a reme- 
dial action shall — 
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“(aa) comply with the sub- 
stantive requirements of all pro- 
mulgated standards, requue- 
ments, criteria, and limitations 
under each Federal law and each 
State law relating to the environ- 
ment or to the siting of facilities 
(including a State law that im- 
poses a more stringent standard, 
requirement, criterion, or Umita- 
tion than F^eral law) that is ap- 
plicable to the conduct or oper- 
ation of the remedial action or to 
determination of the level of 
cleanup for remedial actions; and 

“(bb) comply with or attain 
any other promulgated standard, 
requirement, criterion, or limita- 
tion under any State law relating 
to the environment or siting of 
facilities, as determined by the 
State, after the date of enact- 
ment of the Superfund Cleanup 
Acceleration Act of 1997, 
through a rulemaking procedure 
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1 

that includes public notice, com- 

2 

ment, and written response com- 

3 

ment, and opportunily for judi- 

4 

cial review, but only if the State 

5 

demonstrates that the standard. 

6 

requirement, criterion, or limita- 

7 

tion is of general applicability 

8 

and is consistently applied to re- 

9 

medial actions under State law. 

10 

“(II) Identification of FAaLi- 

11 

TIES. — Compliance with a State 

12 

standard, requirement, criterion, or 

13 

limitation described in subclause (1) 

14 

shall be required at a fadlily only if 

15 

the standard, requirement, criterion. 

16 

or limitation has been identified by 

17 

the State to the Administrator in a 

18 

timely manner as being applicable to 

19 

the facility. 

20 

“(Ill) Published lists. — ^Baeh 

21 

State shall publish a comprehensive 

22 

list of the standards, requirements. 

23 

criteria, and limitations that the State 

24 

may apply to remedial actions under 


•S 8 IS 



161 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


89 

this Aet, and shall revise the list peri- 
odically, as requested by the Adminis- 
trator. 

“(IV) Contaminated media. — 
Compliance with this clause shall not 
be required with respect to return, re- 
placement, or disposal of contami- 
nated media or residues of contami- 
nated media into the same media in 
or very near then-existing areas of 
contamination onsite at a facility. 

“(ii) Procedural requirements. — 
Procedural requirements of Federal and 
State standards, requirements, criteria, 
and limitations (including permitting re- 
quirements) shall not apply to response m- 
tions conducted onsite at a facility. 

“(iii) Waiver provisions. — 

“(I) Determination by the 
president. — ^The Administrator shall 
evaluate and determine if it is not ap- 
propriate for a remedial action to at- 
tain a Federal or State standard, re- 
quirement, criterion, or limitation as 
required by clause (i). 
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“(II) Selection op remedial 

ACTION THAT DOES NOT COMPLY. — 

The Administrator may select a reme- 
dial action at a facility that meets the 
requirements of subparagraph (B) but 
does not comply with or attain a Fed- 
eral or State standard, requirement, 
criterion, or limitation described in 
clause (i) if the Administrator makes 
any of the following findings: 

“(aa) Improper identi- 
fication. — The standard, re- 
quirement, criterion, or limita- 
tion, which was improperly iden- 
tified as an applicable require- 
ment under clause (i)(I)(aa), fails 
to comply with the rulemaking 
requirements of clause (i)(I)(bb). 

“(bb) Part op remedial 
ACTION. — The selected remedial 
action is only part of a total re- 
medial action that will comply 
with or attain the applicable re- 
quirements of clause (i) when the 
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91 

total remedial action is com- 

2 

pleted. 

3 

“(ec) Geibater bisk. — 

4 

Compliance with or attainment of 

5 

the standard, requirement, cri- 

6 

terion, or limitation at the facil- 

7 

ity will result in greater risk to 

8 

human health or the environment 

9 

than alternative options. 

10 

“(dd) Technically im- 

11 

practicability. — C ompliance 

12 

with or attainment of the stand- 

13 

ard, requirement, criterion, or 

14 

limitation is technically imprac- 

15 

ticable. 

16 

“(ee) Equivalent to 

17 

STANDARD OP PERFORMANCE. — 

18 

The selected remedial action will 

19 

attain a standard of performance 

20 

that is equivalent to that re- 

21 

quired under a standard, require- 

22 

ment, criterion, or limitation de- 

23 

scribed in clause (i) throng use 

24 

of another approach. 
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“(ff) Inconsistent appli- 
cation. — ^With respect to a State 
standard, requirement, criterion, 
limitation, or level, the State has 
not consistently applied (or dem- 
onstrated the intention to apply 
consistently) the standard, re- 
quirement, criterion, or limitation 
or level in similar circumstances 
to other remedial actions in the 
State. 

“(gg) Balance. — ^In the 
case of a remedial action to be 
undertaken under section 104 or 
136 using amounts from the 
Fund, a selection of a remedial 
action that complies with or at- 
tains a standard, requirement, 
criterion, or limitation described 
in clause (i) will not provide a 
balance between the need for pro- 
tection of public health and wel- 
fare and the environment at the 
facility, and the need to make 
amounts from the Fund available 
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to respond to other facilities that 
may present a threat to public 
health or welfare or the environ- 
ment, taking into consideration 
the relative immediacy of the 
threats presented by the various 
facilities. 

“(in) Publication. — ^The Ad- 
ministrator shall publish any findings 
made under subclause (n), including 
an explanation and appropriate docu- 
mentation. 

“(D) Remedy selection criteria. — ^In 
selecting a remedial action from among alter- 
natives that achieve the goals stated in sub- 
paragraph (B) pursuant to a facility-specific 
risk evaluation in accordance with section 131, 
the Administrator shall balance the following 
factors, ensuring that no sin^e factor predomi- 
nates over the others: 

“(i) The effectiveness of the remedy in 
protecting human health and the environ- 
ment. 
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“(ii) The reliability of the remedial ac- 
tion in achieving the protectiveness stand- 
ards over the long term. 

“(iii) Any short-term risk to the af- 
fected community, those engaged in the re- 
medial action effort, and to the environ- 
ment posed by the implementation of the 
remedial action. 

“(hr) The acceptability of the remedial 
action to the affected community. 

“(v) The implementability and tech- 
nical feasibility of the remedial action from 
an engineering perspective. 

“(vi) The reasonableness of the cost. 
“(2) Technical impracticability. — 

“(A) Minimization op risk. — ^If the Ad- 
ministrator, after reviewing the remedy selec- 
tion criteria stated in paragraph (1)(D), finds 
that achieving the goals stated in paragraph 
(1)(B) is technically impracticable, the Admin- 
istrator shall evaluate remedial measures that 
mitigate the risks to human health and the en- 
vironment and select a technically practicable 
remedial action that will most closely achieve 
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1 the goals stated in paragraph (1) throng cost- 

2 effective means. 

3 “(B) Basis for finding. — A finding of 

4 technical impracticability may be made on the 

5 basis of a determination, supported by appro- 

6 priate documentation, that, at the time at 

7 which the finding is made — 

8 “(i) there is no known reliable means 

9 of achieving at a reasonable cost the goals 

10 stated in paragraph (1)(B); and 

11 “(ii) it has not been shown that such 

12 a means is likely to be developed within a 

13 reasonable period of time. 

14 “(3) Pkesumptiyb remedial actions.— a re- 

15 medial action that implements a presumptive reme- 

16 dial action issued under section 132 shall be consid- 

17 ered to achieve the goals stated in paragraph (1)(B) 

18 and balance adequately the factors stated in para- 

19 graph (1)(D). 

20 “(4) Ground water. — 

21 “(A) In general. — The Administrator or 

22 the preparer of the remedial action plan shall 

23 select a cost effective remedial action for 


•S 8 IS 



168 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


96 

ground water that achieves the goals of protect- 
ing human health and the environment as stat- 
ed in paragraph (1)(B) and with the require- 
ments of this paragraph, and complies with 
other applicable Federal and State laws in ac- 
cordance with subparagraph (C) on the basis of 
a facility-specific risk evaluation in accordance 
with section 131 and in accordance with the cri- 
teria stated in subparagraph (D) and the re- 
quirements of paragraph (2). If appropriate, a 
remedial action for ground water shall be 
phased, allowing collection of sufficient data to 
evaluate the effect of any other remedial action 
taken at the site and to determine the appro- 
priate scope of the remedial action. 

“(B) Considerations for ground 

WATER REMEDIAL ACTION. — A decision regard- 
ing a remedial action for ground water shall 
take into consideration — 

“(i) the actual or planned or reason- 
ably anticipated future use of ground 
water and the timing of that use; and 

“(ii) any attenuation or biodegrada- 
tion that would occur if no remedial action 
were taken. 
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“(C) Uncontaminatbd ground 
WATER. — A remedial action shall protect 
uncontaminated ground water that is suitable 

I 

for use as drinking water by humans or live- 
stock if the water is uncontaminated and suit- 
able for such use at the time of submission of 
the proposed remedial action plan. A remedial 
action to protect uncontaminated ground water 
may utilize natural attenuation (which may in- 
clude dilution or dispersion, but in conjunction 
with biodegradation or other levels of attenu- 
ation necessary to facihtate the remediation of 
contaminated ground water) so long as the re- 
medial action does not interfere with the actual 
or planned or reasonably anticipated future use 
of the uncontaminated ground water. 

“(D) Contaminated ground water. — 
“(i) In general. — ^In the case of con- 
taminated ground water for which the ac- 
tual or planned or reasonably anticipated 
future use of the resource is as drinking 
water for humans or livestock, if the Ad- 
ministrator determines that restoration of 
some portion of the contaminated ground 
water to a condition suitable for the use is 
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technically practicable, the Administrator 
shall seek to restore the ground water to a 
condition suitable for the use. 

“(ii) Determination of restora- 
tion PRACTICABILITY. — ^In making a de- 
termination regarding the technical prac- 
ticability of ground water restoration — 

“(I) there shaU be no presump- 
tion of the technical practicabihty; 
and 

“(n) the determination of tech- 
nical practicabihty shall, to the extent 
practicable, be made on the basis of 
projections, modehng, or other analy- 
sis on a site-specific basis without a 
requirement for the construction or 
installation and operation of a reme- 
dial action. 

“(iii) Determination op need for 

AND METHODS OF RESTORATION. — ^In 
making a determination and selecting a re- 
medial action regarding restoration of con- 
taminated ground water the Administrator 
shall take into account — 
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“(I) the ability to substantially 
accelerate the availability of ground 
water for use as drinking water be- 
yond the rate achievable by natural 
attenuation; and 

“(n) the nature and timing of 
the actual or planned or reasonably 
anticipated use of such ground water, 
“(iv) Restoration tbchnicaloy im- 
practicable. — 

“(I) In general. — A remedial 
action for contaminated ground water 
having an actual or planned or rea- 
sonably anticipated future use as a 
drinking water source for humans or 
livestock for which attainment of the 
levels described in paragraph 
(l)(B)(iii) is technically impracticable 
shall be selected in accordance with 
paragraph (1)(D)(2). 

“(n) No INGESTION. — Selected 
remedies may rely on point-of-use 
treatment or other measures to ensure 
that there will be no ingestion of 
drinking water at levels exceeding the 
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requirement of paragraph (l)(B)(iii) 
(I) or (H). 

“(Ill) Inclusion as part op 

OPERATION AND MAINTENANCE. — ^The 
operation and maintenance of any 
treatment device installed at the point 
of use shall be included as part of the 
operation and maintenance of the 
remedy. 

“(E) Ground water not suitable for 
USE AS DRiNKiNa WATER. — ^Notwithstanding 
any other evaluation or determination of the po- 
tential suitability of ground water for drinking 
water use, ground water that is not suitable for 
use as drinking water by humans or livestock 
because of naturally occurring conditions, or is 
so contaminated by the effects of broad-scale 
human activity unrelated to a specific facility or 
release that restoration of drinking water qual- 
ity is technically impracticable or is phj^ically 
incapable of yielding a quantity of 150 gallons 
per day of water to a well or spring, shall be 
considered to be not suitable for use as drinking 
water. 
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101 

1 “(P) Other ground water. — Remedial 

2 action for contaminated ground water (other 

3 than ground water having an actual or planned 

4 or reasonably anticipated future use as a dnnk- 

5 ing water source for humans or livestock) shall 

6 attain levels appropriate for the then-current or 

7 reasonably anticipated future use of the ground 

8 water, or levels appropriate considering the 

9 then-current use of any ground water or surface 

10 water to which the contaminated ground water 

1 1 discharges. 

12 “(5) Other considerations applicable to 

13 remedial actions. — A remedial action that uses 

14 institutional and engineering controls shall be con- 

15 sidered to be on an equal basis with all other reme- 

16 dial action alternatives.”; 

17 (2) by redesignating subsection (c) as sub- 

18 section (b); 

19 (3) by striking subsection (d); and 

20 (4) by redesignating subsections (e) and (f) as 

21 subsections (c) and (d), respectively. 

22 SEC. 403. REMEDY SELECTION METHODOLOGY. 

23 Title I of the Comprehensive Environmental Re- 

24 sponse, Compensation, and Liability Act of 1980 (42 
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1 U.S.C. 9601 et seq.) (as amended by section 201(a)) is 

2 amended by adding at the end the foflowing: 

3 ‘«EC. 181. FACIUTT-SFECIFIC RISK EVALUATIONS. 

4 “(a) Uses.— 

5 “(1) In general. — A facility-specific risk eval- 

6 nation shall be used to — 

7 “(A) identify the significant components of 

8 potential risk posed by a facility; 

9 “(B) screen out potential contaminants, 

10 areas, or exposure pathways ftt»m further study 

11 at a facility; 

12 “(C) compare the relative protectiveness of 

13 alternative potential reme^es proposed for a fa- 

14 cility; and 

15 “(D) demonstrate that the remedial action 

16 selected for a facility is capable of protecting 

17 human health and the environment considering 

18 the actual or planned or reasonably anticipated 

19 fiiture use of the land and water resources. 

20 “(2) Compliance with principles. — A facil- 

21 ity-specifie risk evaluation shall comply with the 

22 principles stated in this section to ensure that — 

23 “(A) actual or planned or reasonably an- 

24 ticipated future use of the land and water re- 

25 sources is given {q)propriate consideration; and 
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1 “(B) all of the components of the evalua- 

2 tion are, to the maximum extent practicable, 

3 scientifically objective and inclusive of all rel- 

4 evant data. 

5 “(b) Risk Evaluation Principles. — A facility-spe- 

6 cific risk evaluation shall — 

7 “(1) be based on actual information or scientific 

8 estimates of exposure considering the actual or 

9 plaimed or reasonably anticipated future use of the 

10 land and water resources to the extent that sub- 

1 1 stituting such estimates for those made using stand- 

12 ard assumptions alters the basis for decisions to be 

13 made; 

14 “(2) be comprised of components each of which 

15 is, to the maximum extent practicable, scientifically 

16 objective, and inclusive of all relevant data; 

17 “(3) use chemical and facility-specific data and 

18 analysis (such as bioavailability, exposure, eind fate 

19 and transport evaluations) in preference to default 

20 assumptions when — 

21 “(A) such data and analysis are likely to 

22 vary by facility; and 

23 “(B) facility-specific risks are to be com- 

24 municated to the public or the use of such data 
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1 and analysis altei^ the basis for decisions to be 

2 made; and 

3 “(4) use a range and distribution of realistie 

4 and scientifically supportable assumptions when 

5 chemical and facility-specific data are not available, 

6 if the use of such assumptions would communicate 

7 more accurately the consequences of the various de- 

8 cision options. 

9 “(c) Risk Communication Pmnciplbs. — T he docu- 

10 ment reporting the results of a facility-specific risk evalua- 

1 1 tion shall — 

12 “(1) contain an e3q>lanation that clearly com- 

13 municates the risks at the facility; 

14 “(2) identify and explain all assumptions used 

15 in the evaluation, any alternative assumptions that, 

16 if made, could materially affect the outcome of the 

17 evaluation, the pohcy or value judgments used in 

18 choosing the assumptions, and whether empirical 

19 data conflict with or validate the assumptions; 

20 “(3) present — 

21 “(A) a range and distribution of exposure 

22 and risk estimates, including, if numerical esti- 

23 mates are provided, central estimates of ejqio- 

24 sure and risk using — 
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1 “(i) the most scientifically supportable 

2 assumptions or a weighted combination of 

3 multiple assumptions based on different 

4 scenarios; or 

5 “(ii) any other methodology designed 

6 to characterize the most scientifically sup- 

7 portable estimate of risk given the infor- 

8 mation that is available at the time of the 

9 facility-specific risk evaluation; and 

10 “(B) a statement of the nature and mag- 

11 nitude of the scientific and other uncertainties 

12 associated with those estimates; 

13 “(4) state the size of the population potentially 

14 at risk fix>m releases fix>m the facility and the likeli- 

15 hood that potential exposures will occur based on the 

16 actual or planned or reasonably anticipated future 

17 use of the land and water resources; and 

18 “(5) compare the risks fix)m the facility to 

19 other risks commonly experienced by members of the 

20 local community in their daily lives and similar risks 

21 regulated by the Federal Grovemment. 

22 “(d) Regulations. — Not later than 18 months after 

23 the date of enactment of this section, the Administrator 

24 shall issue a final regulation implementing this section 
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1 that promotes a realistic characterization of risk that nei- 

2 ther minimizes nor exaggerates the risks and potential 

3 risks posed by a facility or a proposed remedial action. 

4 132. PRESUMPTIVE REMEDIAL ACTIONS. 

5 “(a) In General. — Not later than 1 year after the 

6 date of enactment of this section, the Administrator shall 

7 issue a final regulation establishing presumptive remedial 

8 actions for commonly encountered types of facilities with 

9 reasonably weU understood contamination problems and 

10 exposure potential. 

11 “(b) Practicability AND Cost-Eppbctiveness. — 

12 Such presumptive remedies must have been demonstrated 

13 to be technically practicable and cost-effective methods of 

14 achieving the goals of protecting human health and the 

15 environment stated in section 121(a)(1)(B). 

16 “(c) Variations. — The Administrator may issue var- 

17 ious presumptive remedial actions based on various uses 

18 of land and water resources, various environmental media, 

19 and various types of hazardous substances, pollutants, or 

20 contaminants. 

21 “(d) Engineering Controls. — ^Presumptive reme- 

22 dial actions are not limited to treatment remedies, but 

23 may be based on, or include, institutional and standard 

24 engineering controls.”. 
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1 SEC. 404. REMEDY SELECTION PROCEDURES. 

2 Title I of the Comprehensive Environmental Re- 

3 sponse, Compensation, and Liabihty Act of 1980 (42 

4 U.S.C. 9601 et seq.) (as amended by section 403) is 

5 amended by adding at the end the following: 

6 ‘^EC. 133. REMEDIAL ACTION PLANNING AND IMPLEMEN- 

7 TATION. 

8 “(a) In General. — 

9 “(1) Basic RULES. — 

10 “(A) Procedures. — A remedial action 

11 with respect to a facility that is listed or pro- 

12 posed for listing on the National Priorities List 

13 shall be developed and selected in accordance 

14 with the procedures set forth in this section. 

15 “(B) No OTHER PROCEDURES OR RB- 

16 QUIRBMENTS. — ^The procedures stated in this 

17 section are in lieu of any procedures or require- 

18 ments under any other law to conduct remedial 

19 investigations, feasibility studies, record of deci- 

20 sions, remedial designs, or remedial actions. 

21 “(C) Limited review. — ^In a ease in 

22 which the potentially responsible parties pre- 

23 pare a remedial action plan, only the work plan, 

24 faeilily evaluation, proposed remedial action 

25 plan, and final remedial design shall be subgect 
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to review, comment, and approval by the Ad- 
ministrator. 

“(D) Designation op potentially re- 

SPONSreiiE PARTIES TO PREPARE WORK PLAN, 
FACILITY EVALUATION, PROPOSED REMEDIAL 
ACTION, AND REMEDIAL DESIGN AND TO IM- 
PLEMENT THE REMEDIAL ACTION PLAN. — ^In 
the case of a facility for which the Adminis- 
trator is not required to prepare a work plan, 
facility evaluation, proposed remedial action, 
and remedial design and implement the reme- 
dial action plan — 

“(i) if a potentially responsible party 
or group of potentially responsible par- 
ties — 

“(I) e:q>resses an intention to 
prepare a work plan, facility evalua- 
tion, proposed remedial action plan, 
and remedial design and to implement 
the remedial action plan (not includ- 
ing any such e:q>ression of intention 
that the Administrator finds is not 
made in good faith); and 

“(II) demonstrates that the po- 
tentially responsible party or group of 
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potentially responsible parties has the 
financial resources and the expertise 
to perform those functions, 
the Administrator shall designate the po- 
tentially responsible party or group of po- 
tentially responsible parties to perform 
those Ainctions; and 

“(ii) if more than 1 potentially re- 
sponsible party or group of potentially re- 
sponsible parties — 

“(I) expresses an intention to 
prepare a work plan, facility evalua- 
tion, proposed remedial action plan, 
and remedial design and to implement 
the remedial action plan (not includ- 
ing any such expression of intention 
that the Administrator finds is not 
made in good faith); and 

“(II) demonstrates that the po- 
tentially responsible parties or group 
of potentially responsible parties has 
the financial resources and the exper- 
tise to perform those functions. 
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the Administrator, based on an assessment 
of the various parties’ comparative finan- 
cial resources, technical e^>ertise, and his- 
tories of cooperation with respect to facili- 
ties that are listed on the National Prior- 
ities List, shall designate 1 potentially re- 
sponsible party or group of potentially re- 
sponsible parties to perform those func- 
tions. 

“(E) Approval, required at each step 
OF PROCEDURE. — ^No action shall be taken with 
respect to a facility evaluation, proposed reme- 
dial action plan, remedial action plan, or reme- 
dial design, respectively, untU a work plan, fa- 
cility evaluation, proposed remedial action plan, 
and remedial action plan, respectively, have 
been approved by the Administrator. 

“(P) National contingency plan. — 
The Administrator shall conform the National 
Contingent Plan r^ulations to reflect the pro- 
cedures stated in tiiis section. 

“(2) Use of presumptive remedial ac- 
tions. — 

“(A) Proposal to use. — ^In a case in 
which a presumptive remedial action iqpplies, 
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1 the Administrator (if the Administrator is con- 

2 ducting the remedial action) or the preparer of 

3 the remedial action plan may, after conducting 

4 a facility evaluation, propose a presumptive re- 

5 medial action for the facility, if the Adminis- 

6 trator or preparer shows with appropriate docu- 

7 mentation that the facility fits the generic clas- 

8 sification for which a presumptive remedial ac- 

9 tion has been issued and performs an engineer- 

10 ing evaluation to demonstrate that the pre- 

11 sumptive remedial action can be applied at the 

12 facility. 

13 “(B) Limitation. — The Administrator 

14 may not require a potentially responsible party 

15 to implement a presumptive remedial action. 

16 “(b) Remedial Action Planning Process. — 

17 “(1) In general. — The Administrator or a po- 

18 tentially responsible party shall prepare and imple- 

19 ment a remedial action plan for a facility. 

20 “(2) Contents. — A remedial action plan shall 

21 consist of — 

22 “(A) the results of a facility evaluation, in- 

23 eluding any screening analysis performed at the 

24 facility; 
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“(B) a discussion of the potentially viable 
remedies that are considered to be reasonable 
under section 121(a), the respective capital 
costs, operation and maintenance costs, and es- 
timated present worth costs of the remedies, 
and how the remedies balance the factors stated 
in section 121(a)(1)(D); 

“(C) a description of the remedial action to 
be taken; 

“(D) a description of the faeihty-specific 
risk-based evaluation under section 131 and a 
demonstration that the selected remedial action 
will satisfy sections 121(a) and 132; and 

“(E) a realistic schedule for conducting the 
remedid fiction, taking into consideration facil- 
ity-specific factors. 

“(3) Work plan. — 

“(A) In obneral. — ^Prior to preparation 
of a remedial action plan, the preparer shall de- 
velop a work plan, including a community infor- 
mation and participation plan, which generally 
describes how the remedial action plan will be 
developed. 

“(B) Submission. — A work plan shall be 
submitted to the Administrator, the State, the 
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1 community response oi^nization, the local li- 

2 brary, and any other public facility designated 

3 by the Administrator. 

4 “(C) Publication. — The Administrator 

5 or other person that prepares a work plan shaU 

6 publish in a newspaper of general circulation in 

7 the area where the facility is located, and post 

8 in conspicuous places in the local community, a 

9 notice announcing that the work plan is avail- 

10 able for review at the local library and that 

1 1 comments concerning the work plan can be sub- 

12 mitted to the preparer of the work plan, the 

13 Administrator, the State, or the local commu- 

14 nity response organization. 

15 “(D) Forwarding op comments. — ^If 

16 comments are submitted to the Administrator, 

17 the State, or the community response organiza- 

18 tion, the Administrator, State, or community 

19 response organization shall forward the com- 

20 ments to the preparer of the work plan. 

21 “(E) Notice op disapproval. — If the 

22 Administrator does not approve a work plan, 

23 the Administrator shall — 
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“(i) identify to the preparer of the 
work plan, with specificity, any deficiencies 
in the submission; and 

“(ii) require that the preparer submit 
a revised work plan within a reasonable pe- 
riod of time, which shall not exceed 90 
days except in unusual circumstances, as 
determined by the Administrator. 

“(4) Facility evaluation . — 

“(A) In general. — The Administrator (or 
the preparer of the facility evaluation) shall 
conduct a facility evaluation at each facihty to 
characterize the risk posed by the facility by 
gathering enough information necessary to — 

“(i) assess potential remedial alter- 
natives, including ascertaining, to the de- 
gree appropriate, the volume and nature of 
the contaminants, their location, potential 
exposure pathways and receptors; 

“(ii) discern the actual or planned or 
reasonably anticipated future use of the 
land and water resources; and 

“(iii) screen out any uncontaminated 
areas, contaminants, and potential path- 
ways fi^m further consideration. 
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“(B) Submission.— A draft facility eval- 
uation shall be submitted to the Administrator 
for approval. 

“(C) Publication. — Not later than 30 
days after submission, or in a case in which the 
Administrator is preparing the remedial action 
plan, after the completion of the draft facility 
evaluation, the Administrator shall publish in a 
newspaper of general circulation in the area 
where the facility is located, and post in con- 
spicuous places in the local community, a notice 
announcing that the draft facility evaluation is 
available for review and that comments con- 
cerning the evaluation can be submitted to the 
Administrator, the State, and the community 
response organization. 

“(D) Availability of comments. — ^If 
comments are submitted to the Administrator, 
the State, or the community response organiza- 
tion, the Administrator, State, or community 
response organization shall make the comments 
available to the preparer of the facility evalua- 
tion. 
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“(B) Notice op approval. — ^If the Ad- 
ministrator approves a facility evaluation, the 
Administrator shall — - 

“(i) notify the community response or- 
ganization; and 

“(ii) publish in a newspaper of general 
circulation in the area where the facility is 
located, and post in conspicuous places in 
the local community, a notice of approval. 
“(P) Notice op disapproval. — ^If the 
Administrator does not approve a facility eval- 
uation, the Administrator shall — 

“(i) identify to the preparer of the fa- 
cility evaluation, with specificity, any defi- 
ciencies in the submission; and 

“(ii) require that the preparer submit 
a revised facility evaluation within a rea- 
soneible period of time, which shall not ex- 
ceed 90 days except in unusual cir- 
cumstances, as determined by the Adminis- 
trator. 

“(5) Proposed remedial action plan. — 
“(A) Submission. — In a ease in which a 
potentially responsible party prepares a reme- 
dial action plan, the preparer shall submit the 
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remedial action plan to the Administrator for 
approval and provide a copy to the local libraiy. 

“(B) PuBMCATiON. — ^After receipt of the 
proposed remedial action plan, or in a case in 
which the Administrator is pr^aring the reme- 
dial action plan, after the completion of the re- 
medial action plan, the Administrator shall 
cause to be published in a newspaper of general 
circulation in the area where the facility is lo- 
cated and posted in other conspicuous places in 
the local community a notice announcing that 
the proposed remedial action plan is available 
for review at the local libraiy and that com- 
ments concerning the remedial action plan can 
be submitted to the Administrator, the State, 
and the community response organization. 

“(C) Availability op comments. — ^If 
comments are submitted to a State or the com- 
munity response organization, the State or com- 
munity response organization shall make the 
comments available to the preparer of the pro- 
posed remedial action plan. 
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“(D) Hearing. — The Administrator shall 
hold a public hearing at which the proposed re- 
medial action plan shall be presented and pubUc 
comment received. 

“(E) Remedy review boards. — 

“(i) Establishment. — ^Not later 
than 60 days after the date of enactment 
of this section, the Administrator shall es- 
tablish and appoint the members of 1 or 
more remedy review boards (referred to in 
this subparagraph as a “remedy review 
board”), each consisting of independent 
technical e3q)erts within Federal and State 
agencies with responsibility for remediating 
contaminated facilities. 

“(ii) Submission op remedial ac- 
tion PLANS FOR review. — Sulgect to 
clause (iii), a proposed remedial action 
plan prepared by a potentially responsible 
party or the Administrator may be submit- 
ted to a remedy review board at the re- 
quest of the person responsible for prepar- 
ing or implementing the remedial action 
plan. 
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“(iii) No REVIEW. — ^The Adminis- 
trator may preclude submission of a pro- 
posed remedial action plan to a remedy re- 
view board if the Administrator determines 
that review by a remedy review board 
would result in an unreasonably long delay 
that would threaten human health or the 
environment. 

“(iv) Becommendations. — ^Not later 
than 180 days after receipt of a request 
for review (unless the Administrator, for 
good cause, grants additional time), a rem- 
e<fy review board shall provide rec- 
ommendations to the Administrator re- 
garding whether the proposed remedial ac- 
tion plan is — 

“(I) consistent with the require- 
ments and standards of section 
121(a); 

“(II) technicidly feasible or infea-’ 
sible fiom an engineering perspective; 
apd 

“(m) reasonable or unreasonable 
in cost. 
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120 

“(v) Review by the adminis- 

2 

trator. — 

3 

“(I) Consideration op cx)m- 

4 

MBNTS. — ^In reviewing a proposed re- 

5 

medial action plan, a remedy review 

6 

board shall consider any comments 

7 

submitted under snbparagrf 4 >h 8 (B) 

8 

and (D) and shall provide an oppor- 

9 

tunity for a meeting, if requested. 

10 

with the person responsible for pre- 

11 

paring or implementing the remedial 

12 

action plan. 

13 

“(H) Standard of RBAasw. — ^In 

14 

determining whether to approve or 

15 

disapprove a proposed remedial action 

16 

plan, the Administrator shall give sub- 

17 

stantial weight to the recommenda- 

18 

tions of the remedy review board. 

19 

“(F) Approval. — 

20 

“(i) In general. — The Adminis- 

21 

trator shall approve a proposed remedied 

22 

action plan if the pleui — 

23 

“(I) conteiins the information de- 

24 

scribed in section 131(b); and 

25 

“(H) satisfies section 121(a). 
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“(ii) Default. — ^If the Administrator 
fails to issue a notice of disapproval of a 
proposed remedial action plan in accord- 
ance with subparagraph (G) within 180 
days after the proposed plan is submitted, 
the plan shall be considered to be approved 
and its implementation folly authorized. 
“(G) Notice op approval. — If the Ad- 
ministrator approves a proposed remedial action 
plan, the Administrator shall — 

“(i) notify the community response or- 
ganization; and 

“(ii) publish in a newspaper of general 
circulation in the area where the facility is 
located, and post in conspicuous places in 
the local community, a notice of approval. 
“(H) Notice op disapproval. — If the 
Administrator does not approve a proposed re- 
medial action plan, the Administrator shall — 

“(i) inform the preparer of the pro- 
posed remedial action plan, with specific- 
ity, of any deficiencies in the submission; 
and 

“(ii) request that the preparer submit 
a revised proposed remedial action plan 
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within a reasonable time, which shall not 
exceed 90 days except in unusual cir- 
cumstances, as determined by the Adminis- 
trator. 

“(I) Judicial reiview. — A recommenda- 
tion under subparagraph (E)(iv) and the Ad- 
ministrator’s review of such a recommendation 
shall be subject to the limitations on judicial re- 
view under section 113(h). 

“(6) Implementation op remedial action 
PLAN. — A remedial action plan that has been ap- 
proved or is considered to be ^proved under para- 
graph (5) shaU be implemented in accordance with 
the schedule set forth in the remedial action plan. 

“(7) Remedial design. — 

“(A) Submission.— A remedial design 
shall be submitted to the Administrator, or in 
a case in which the Administrator is preparing 
the remedial action plan, shall be completed by 
the Administrator. 

“(B) Publication.— After receipt by the 
Administrator of (or completion by the Admin- 
istrator of) the remedial design, the Adminis- 
trator shall — 
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“(i) notify the community response or- 
ganization; and 

“(ii) cause a notice of submission or 
completion of the remedial design to be 
pubUshed in a newspaper of general cir- 
culation and posted in conspicuous places 
in the area where the facilify is located. 
“(C) Comment. — ^The Administrator shall 
provide an opportunity to the public to submit 
written comments on the remedial design. 

“(D) AppkovaIj. — Not later than 90 days 
after the submission to the Administrator of (or 
completion by the Administrator of) the reme- 
dial design, the Administrator shall approve or 
disapprove the remedial design. 

“(E) Notice op approval. — If the Ad- 
ministrator approves a remedial design, the Ad- 
ministrator shall — 

“(i) notify the community response or- 
ganization; and 

“(ii) publish in a newspaper of general 
circulation in the area where the facility is 
located, and post in conspicuous places in 
the local community, a notice of approval. 
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“(P) Noticjb op disapproval. — If the 
Administrator disapproves the remedial design, 
the Administrator shall — 

“(i) identify with specificity any defi- 
ciencies in the submission; and 

“(ii) allow the preparer submitting a 
remedial design a reasonable time (which 
shall not exceed 90 days except in unusual 
circumstances, as determined by the Ad- 
ministrator) in which to submit a revised 
remedial design> 

“(e) Enforcement op Remedial Action Plan. — 
“(1) Notice op significant deviation. — ^I f 
the Administrator determines that the implementa- 
tion of the remedial action plan has deviated signifi- 
cantly from the plan, the Administrator shall provide 
the implementing party a notice that requires the 
implementing party, within a reasonable period of 
time specified by the Administrator, to — 

“(A) comply with the terms of the remedial 
action plan; or 

“(B) submit a notice for modifying the 

plan. 

“(2) Failure to comply. — 
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“(A) Class one administeative pen- 
alty. — ^In issuing a notice under paragraph 
(1), the Administrator may impose a class one 
administrative penalty consistent with section 
109(a). 

“(B) Additional enforcement meas- 
ures. — ^If the implementing party fails to either 
comply with the plan or submit a proposed 
modification, the Administrator may pursue all 
additional appropriate enforcement measures 
pursuant to this Act. 

“(d) Modifications to Remedial Action. — 

“(1) Definition. — ^In this subsection, the term 
'nuyor modification’ means a modification that — 

“(A) fiindmnentally alters the interpreta- 
tion of site conditions at the facility; 

“(B) fundamentally alters the interpreta- 
tion of sources of risk at the facility; 

“(C) fundamentally alters the scope of pro- 
tection to be achieved by the selected remedial 
action; 

“(D) fundamentally alters the performance 
of the selected remedial action; or 

“(E) delays the completion of the remedy 
by more than 180 days. 
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“(2) Major modifications. — 

“(A) In general. — ^If the Administrator 
or other implementing party proposes a miyor 
modification to the plan, the Administrator or 
other implementing party shall demonstrate 
that — 

“(i) the m^or modification constitutes 
the most cost-effective remedial alternative 
that is technologically feasible and is not 
unreasonably costly; and 

“(ii) that the revised remedy will con- 
tinue to satisfy section 121(a). 

“(B) Notice and comment. — The Ad- 
mimstrator shall ]m>vide the implementing 
party, the community response organization, 
and the local community notice of the proposed 
mcgor modification and at least 30 days’ oppor- 

9 

tunity to comment on any such proposed modi- 
fication. 

“(C) Prompt action.— At the end of the 
comment period, the Administrator shall 
promptly approve or disapprove the proposed 
modification and order implementation of the 
modification in accordance with any reasonable 
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1 and relevant requirements that the Adminis- 

2 trator may specify. 

3 “(3) Minor modifications. — Nothing in this 

4 section modifies the discretioneiry authority of the 

5 Adminis trator to make a minor modification of a 

6 record of decision or remedial action plan to conform 

7 to the best science and engineering, the require- 

8 ments of this Act, or changing conditions at a facil- 

9 ity.”. 

10 SEC. 40S. COMPLETION OF PHYSICAL CONSTRUCTION AND 

1 1 DELISTING. 

12 Title I of the Comprehensive Environmental Re- 

13 sponse, Compensation, and Liability Act of 1980 (42 

14 U.S.C. 9601 et seq.) (as amended by section 404) is 

15 amended by adding at the end the following: 

16 “SEC. 134. COMPLETION OF PHYSICAL CONSTRUCTION AND 

17 DELISTING. 

18 “(a) In General. — 

19 “(1) Proposed notice op completion and 

20 PROPOSED delisting. — ^Not later than 180 days 

21 after the completion by the Administrator of phys- 

22 ical construction necessary to implement a response 

23 action at a facility, or not later than 180 days after 

24 receipt of a notice of such completion fi^)m the im- 

25 plementing party, the Administrator shall publish a 
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1 notice of completion and proposed delisting of the 

2 facility from the National Priorities List in the Ped- 

3 eral Blister and in a newspqjer of general eirmda- 

4 tion in the tnea where the fadlily is located. 

5 “(2) PHYSrCAIi CONSTRUCTION. — ^Por the pur- 

6 poses of paragraph (1), physical eonstraetion nec- 

7 essary to implement a response adion at a facility 

8 shall be considered to be complete Mdien — 

9 “(A) oonstruction of all ^tems, stme- 

10 tnres, devices, and other components necessary 

11 to implement a response action for the entire 

12 facihty has been completed in accordance with 

13 the remedial design plan; or 

14 “(B) no eonstraetion, or no fiirther con- 

15 struction, is expected to be undertaken. 

16 “(3) Comments. — ^T be public sh^ be provided 

17 30 days in which to submit comments on the notice 

18 of completion and proposed delisting. 

19 “(4) Pinal notice. — Not later than 60 days 

20 after the end of the comment period, the Adminis- 

21 trator diall — 

22 “(A) issue a final notice of completion and 

23 delisting or a notice of withdrawal of the pro- 

24 posed notice until the implementation of the re- 

25 medial mstion is determined to be complete; and 
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1 “(B) publish the notice in the Federal 

2 Register and in a newspaper of general circula- 

3 tion in the area where the facility is located. 

4 “(5) Failure to act. — If the Administrator 

5 fails to publish a notice of withdrawal within the 60- 

6 day period described in paragraph (4) — 

7 “(A) the remedial action plan shall be 

8 deemed to have been completed; and 

9 “(B) the facility shall be dehsted by oper- 

10 ation of law. 

11 “(6) Effect of delisting. — T he dehsting of 

12 a facility shall have no effect on — 

13 “(A) liability allocation requirements or 

14 cost-recovery provisions otherwise provided in 

15 this Act; 

16 “(B) any liabihty of a potentially respon- 

17 sible party or the obligation of any person to 

18 provide continued operation and maintenance; 

19 “(C) the authority of the Administrator to 

20 make expenditures from the Fund relating to 

21 the facility; or 

22 “(D) the enforceability of any consent 

23 order or decree relating to the facility. 
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1 “(7) Failure to make timely dis- 

2 APPROVAL. — ^The issuance of a final notice of com- 

3 pletion and delisting or of a notice of withdrawal 

4 within the time required by subsection (a)(3) con- 

5 stitutes a nondiscretionary duty within the meaning 

6 of section 310(a)(2). 

7 “(b) Certification. — A final notice of completion 

8 and delisting shall include a certification by the Adminis- 

9 trator that the facility has met all of the requirements of 

10 the remedial action plan (except requirements for contin- 

1 1 ued operation and maintenance). 

12 ‘^(c) Future Use op a Paciuty. — 

13 “(1) Facility available for unrestricted 

14 USB. — ^If, after completion of physical construction, 

15 a facility is available for unrestricted use and there 

16 is no need for continued operation and maintenance, 

17 the potentially responsible parties shall have no fur- 

18 ther liability under any Federal, State, or local law 

19 (including any regulation) for remediation at the fa- 

20 cility, unless the Administrator determines, based on 

21 new and reliable factual information about the facil- 

22 ity, that the facility does not satisfy section 121(a). 

23 “(2) Facility not available for any 

24 USB. — ^If, after completion of physical construction, 

25 a facility is not available for any use or there are 
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1 continued operation and maintenanee requirements 

2 that preclude use of the facility, the Administrator 

3 shaU— 

4 “(A) review the status of the facility every 

5 5 years; and 

6 “(B) require additional remedial action at 

7 the facility if the Administrator determines, 

8 after notice and opportunity for hearing, that 

9 the facility does not satisfy section 121(a). 

10 “(3) Faciuties available fob restricted 

1 1 USE. — The Administrator may determine that a fa- 

12 cility or portion of a facflity is available for re- 

13 stiicted use while a response action is under way or 

14 after physical construction has been completed. The 

15 Administrator shall make a determination that 

16 uncontaminated portions of the facility are available 

17 for unrestricted use when such use would not inter- 

18 fere with ongoing operations and maintenance activi- 

19 ties or endanger human health or the environment. 

20 “(d) Operation and Maintenance. — The need to 

21 perform continued operation and noaintenance at a facility 

22 shall not delay delisting of the facility or issuance of the 

23 certification if performance of operation and maintenance 

24 is sutgect to a legally enforceable agreement, order, or de- 

25 cree. 
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1 “(e) Change op Use op Paciuty. — 

2 “(1) Petition. — Any person may petition the 

3 Administrator to change the use of a fiwility de- 

4 scribed in subsection (c) (2) or (3) from that which 

5 was the basis of the remedial action plan. 

6 “(2) Grant. — The Administrator may grant a 

7 petition under paragraph (1) if the petitioner agrees 

8 to implement any additional remedied actions that 

9 the Administrator determines are necessary to con- 

10 tinue to satisfy section 121(a), considering the dif- 

1 1 ferent use of the facility. 

12 “(3) BesponsIbiijty fob msk. — ^When a peti- 

13 tion has been granted under paragr{q>h (2), the per- 

14 son requesting the change in use of the facility shall 

15 be responsible for all risk associated with altering 

16 the facility and all costs of implementing any nec- 

17 essary additional remedial actions.”. 

18 SESa 406. TRANSITION RULES FOR FACILITIES CURRENTLY 

19 INVOLVED IN RraiEDY SELECTION. 

20 Title I of the Comprehensive Environmental Ke- 

21 sponse, Compensation, and Liability Act of 1980 (42 

22 U.S.C. 9601 et seq.) (as amended by section 405) is 

23 amended by adding at the end the following: 
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1 “SEC. 138. TBANSmON RULES FOR FACILITIES INVOLVED 

2 IN BEBfEDT SELECTION ON DATE OF ENACT- 

3 MENT. 

4 “(a) No Record OP Decision. — 

5 “(1) Option. — I n the case of a facility or oper- 

6 able unit that, as of the date of enactment of this 

7 section, is the sulgeet of a remedial investigation 

8 and feasibility study (whether completed or incom- 

9 plete), the potential^ responsible parties or the Ad- 

10 ministrator may elect to follow the remedial action 

11 plan process stated in section 133 rather than the 

12 remedial investigation and feasibility study and 

13 record of decision process under regulations in effect 

14 on the date of enactment of this section that would 

15 otherwise apply if the requesting party notifies the 

16 Administrator and other potentially responsible par- 

17 ties of the election not later than 90 days after the 

18 date of enactment of this section. 

19 “(2) Submission op pacility evaluation. — 

20 In a case in which the potentially responsible parties 

21 have or the Administrator has made an election 

22 under subsection (a), the potentially responsible par- 

23 ties shall submit the proposed facility evaluation 

24 within 180 days after the date on which notice of 

25 the election is given. 

26 “(b) Remedy Review Boards. — 
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1 “(1) Authority. — A remedy review board es- 

2 tablished under section 133(b)(5)(E) (referred to in 

3 this subsection as a 'remedy review board’) shall 

4 have authority to consider a petition under para- 

5 graph (3) or (4) of this subsection. 

6 “(2) General procedure. — 

7 “(A) Completion op review. — ^T he re- 

8 view of a petition submitted to a remedy review 

9 board under this subsection shall be completed 

10 not later than 180 days after the receipt of the 

11 petition unless the Administrator, for good 

12 cause, grants additional time. 

13 “(B) Costs op review. — All reasonable 

14 costs incurred by a remedy review board, the 

15 Administrator, or a State in conducting a re- 

16 view or evaluating a petition for possible objec- 

17 tion shall be borne by the petitioner. 

18 “(C) Decisions. — At the completion of 

19 the 180-day review period, a remedy review 

20 board shall issue a written decision including 

21 responses to all comments submitted during the 

22 review process with regard to a petition. 

23 “(D) Opportunity for comment and 

24 meetings. — ^In reviewing a petition under this 

25 subsection, a remedy review board shall provide 
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an opportunity for ail interested parties, includ- 
ing representatives of the State and local com- 
munily in v\iiich the facility is located, to com- 
ment on tlie petition and, if requested, to meet 
with the remedy review board under this sub- 
section. 

“(E) Review by the administrator. — 
“(i) In general. — The Administrator 
shall have final review of any decision of a 
remedy review board under this subsection. 

“(ii) Standard op review. — ^In con- 
ducting a review of a decision of a remec^ 
review board under this subsection, the Ad- 
ministrator shall accord substantial weight 
to the remedy review board’s decision. 

“(iii) Rejection op decision.— Any 
determination to reject a remedy review 
board’s decision under this subsection 
must be approved by the Administrator or 
the Assistant Administrator for Solid 
Waste and Emergency Response. 

“(P) Judicial review.— A decision of a 
remedy review board under subparagraph (C) 
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and the Administrator’s review of such a deci- 
sion shall be subject to the limitations on judi- 
cial review under section 113(h). 

“(G) Calculations of cost savings. — 
“(i) In general. — A determination 
with respect to relative cost savings and 
whether construction has begun shall be 
based on operable units or distinct ele- 
ments or phases of remediation and not on 
the entire record of decision. 

“(ii) Items not to be consid- 
ered. — ^In determining the amount of cost 
savings — 

“(I) there shall not be taken into 
account any administrative, demobili- 
zation, remobilization, or additional 
investigation costs of the review or 
modification of the remedy associated 
with the alternative remedy; and 

“(II) only the estimated cost sav- 
ings of e:q>enditures avoided by under- 
taking the alternative remedy shall be 
considered as cost savings. 

“(3) Construction not begun. — 
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“(A) Petition.— I n the case of a facility 
or operable unit with respect to which a record 
of decision has been signed but construction has 
not yet begun prior to the date of enactment of 
this section and ^itdiich meet the criteria of sub- 
paragraph (B), the implementor of the record 
of decision may file a petition with a remedy re- 
view board not later than 90 days after the date 
of enactment of this section to determine 
whether an alternate remedy under section 133 
should apply to the facility or operable unit. 

“(B) Criteria for approval. — Subject 
to subparagraph (C), a remedy review board 
shall approve a petition described in subpara- 
graph (A) if — 

“(i) the alternative remedial action 
proposed in the petition satisfies section 
121(a); 

“(ii)(I) in the case of a record of deci- 
sion with an estimated implementation cost 
of between $5,000,000 and $10,000,000, 
the alternative remedial action achieves 
cost savings of at least 25 percent of the 
total costs of the record of decision; or 
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“(11) in the ease of a record of deci- 
sion valued at a total cost greater than 
$10,000,000, the alternative remedial ac- 
tion achieves cost savings of $2,500,000 or 
more; 

“(iii) in the ease of a record of deci- 
. sion involving ground water extraction and 
treatment remedies for substances other 
than dense, nonaqueous phase Uquids, the 
alternative remedial action achieves cost 
savings of $2,000,000 or more; or 

“(iv) in the ease of a record of deci- 
sion intended primarily for the remediation 
of dense, nonaqueous phase liquids, the al- 
ternative remedial action achieves cost sav- 
ings of $1,000,000 or more. 

“(C) Contents op petition. — ^For the 
pmposes of facility-specific risk assessment 
under section 131, a petition described in sub- 
paragraph (A) shall rely on risk assessment 
data that were available prior to issuance of the 
record of decision but shaU consider the actual 
or planned or reasonably anticipated future use 
of the land and water resources. 
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“(D) Incobeect data. — Notwithstanding 
subparagraph (B) and (C), a remedy review 
board may approve a petition if the petitioner 
demonstrates that technical data generated sub- 
sequent to the issuance of the record of decision 
indicates that the decision was based on faulty 
or incorrect information. 

“(4) Additional, cxinstruction. — 

“(A) I*ETITI0N. — In the ease of a facility 
or operable unit with respect to which a record 
of decision has been signed and construction 
has begun prior to the date of enactment of this 
section and which meets the criteria of subpara- 
graph (B), but for which additional construe^ 
tion or long-term operation and maintenance 
activities are emticipated, the implementor of 
the record of decision may file a petition with 
a remedy review board within 90 days after the 
date of enactment of this section to determine 
whether an alternative remedial action should 
apply to the facility or operable unit. 

“(B) Criteria for approval. — Subject 
to subparagraph (C), a remedy review board 
shall approve a petition described in subpara- 
graph (A) if — 
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“(0 the alteniative remedial action 
proposed in the petition satisfies section 
121(a); and 

“(ii)(I) in the case of a record of deci- 
sion valued at a total cost between 
$5,000,000 and $10,000,000, the alter- 
native remedial action achieves cost sav- 
ings of at least 50 percent of the total 
costs of the record of decision; 

“(n) in the case of a record of deci- 
sion valned at a total cost greater than 
$10,000,000, the alternative remedial ac- 
tion achieves cost savings of $5,000,000 or 
more; or 

“(m) in the case of a record of deci- 
sion involving monitoring, operations, and 
maintenance obligations where construction 
is completed, the alternative remedial ac- 
tion achieves cost savings of $1,000,000 or 
more. 

“(C) INCOBRBCT DATA. — ^Notwithstanding 
subparagraph (B), a remecty review board may 
approve a petition if the petitioner dem- 
onstrates that technical data generated subse- 
quent to the issuance of the record of decision 
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indicates that the decision was based on faulty 
or ineoirect infonnation, and the alternative re- 
medial action achieves e<^t savings of at le^ 
$ 2 , 000 , 000 . 

“(D) Mandatory review. — A reme<fy re- 
view board shall not be required to entertain 
more than 1 petition under subparagr^h 
{B)(ii)(ni) or (C) with respect to a remedial 
action plan. 

“(5) Delay. — ^In determining whether an alter- 
native remedial action wiU substantially delay the 
implementation of a remedial action of a facility, no 
consideration shall be given to the time necessary to 
review a petition under paragraph (3) or (4) by a 
remedy review board or the Administrator. 

“(6) Objection by the governor. — 

“(A) Notification. — ^Not later than 7 
days after receipt of a petition under this sub- 
section, a remecfy review board shall notify the 
Governor of the State in which the facility is lo- 
cated and provide the Governor a copy of the 
petition. 

“(B) Objection. — The Governor may ob- 
ject to the petition or the modification of the 
remedy, if not later than 90 days after receiving 
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1 a notificatbn under subparagraph (A) the Qov- 

2 emor demonstrates to the remedy review board 

3 that the selection of the proposed alternative 

4 remedy would cause an unreasonably long delay 

5 , that would be likely to result in significant ad- 

6 verse human health impacts, environmental 

7 risks, disruption of planned future use, or eeo- 

8 nomic hardship. 

9 “(C) Denial. — O n receipt of an objection 

10 and demonstration under subparagraph (C), the 

1 1 remedy review board shall — 

12 “(i) deny the petition; or 

13 “(ii) consider any other action that 

14 the Governor may recommend. 

15 “(7) Savings clause. — Notwithstanding any 

16 other provision of this subsection, in the case of a 

17 remedial action plan for vhich a final record of deci- 

18 sion under section 121 has been published, if reme- 

19 dial action was not completed pursomtt to the reme- 

20 dial action plan before the date of enactment of this 

21 section, the Administrator or a State exercising au- 

22 thority under section 130(d) may modify the reme- 

23 dial action plan in order to conform the plan to the 

24 requirements of this Act, as in effect on the date of 

25 enactment of this section.”. 
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1 S^. 407. NATIONAL PiUOmTIESLISn'. 

2 (a) Amendments.— Section 105 of the Comprdien- 

3 sive Enyironmental Response, Compensation, and Liabil- 

4 ily Act of 1980 (42 U.S.C. 9605) is amended — 

5 (1) in subsection (a)(8) by adding at the end 

6 the following: 

7 “(C) provision that in listing a facility on the 

8 National Priorities List, the Administrator shaU not 

9 include any parcel of real property at which no re- 

10 lease has actually occurred, but to which a released 

11 hazardous substance, pollutant, or contaminant has 

12 migrated in ground water that has moved through 

13 subsurface strata from another parcel of real estate 

14 at which the release actually occurred, unless — 

15 “(i) the ground water is in use as a public 

16 drinking water supply or was in such use at the 

17 time of the release; and 

18 “(ii) the owner or operator of the facility 

19 is lidble, or is affiliated with any other person 

20 that is liable, for any response costs at the fa- 

21 cility, throu^ any direct or indirect familial re- 

22 lationship, or any contnmtnal, corporate, or fi- 

23 nancial relationship other than that created by 

24 the instruments by which title to the facility is 

25 conveyed or financed.”; and 

26 (2) by adding at the end the following: 
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1 “(h) Listing of Pakticular Parcels. — 

2 “(1) Definition. — ^In subsection (a)(8)(C) and 

3 paragraph (2) of this subsection, the term ‘parcel of 

4 real property* means a parcel, lot, or tract of land 

5 that has a separate legal description from that of 

6 any other parcel, lot, or tract of land the legal de- 

7 scription and ownership of which has been recorded 

8 in accordance with the law of the State in which it 

9 is located. 

10 “(2) Statutory construction. — Nothing in 

11 subsection (a)(8)(C) shall be construed to limit the 

12 Administrator’s authority under section 104 to ob- 

13 tain access to and imdertake response actions at any 

14 parcel of real property to which a released hazardous 

15 substance, pollutant, or contaminant has migrated in 

16 - the ground water.”. 

17 (b) Revision op National Priorities List. — ^The 

18 President shall revise the National Priorities List to con- 

19 form with the amendments made by subsection (a) not 

20 later that 180 days of the date of enactment of this Act. 
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1 TITLE V— LIABILITY 

2 gEC. SOI. UABIUTY EXCEPTIONS AND L1MITATION& 

3 (a) Definitions. — Section 101 of the Comprehen- 

4 sive Environmental Response, Liability, and Compensa- 

5 tion Act of 1980 (42 U.S.C. 9601) (as amended by section 

6 401) is amended by adding at the end of the following: 

7 “(43) Codisposal landfills. — ^The ‘term co- 

8 disposal landfill’ means a landfill that — 

9 “(A) was listed on the National Priorities 

10 List as of Januaiy 1, 1997; 

11 “(B) received for disposal municipal solid 

12 waste or sewage sludge; and 

13 “(C) may also have received, before the ef- 

14 fective date of requirements under subtitle C of 

15 the Solid Waste Disposal Act (42 U.S.C. 6921 

16 et seq.), any hazardous waste, if a substantial 

17 portion of the total volume of waste disposed of 

18 at the landfill consisted of municipal solid waste 

19 or sewage sludge that was transported to the 

20 landfill from outside the facility. 

21 “(44) Municipal solid waste. — ^The term 

22 ‘municipal solid waste’ — 

23 “(A) means waste material generated by — 
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“(i) a household (such as a single- or 
multi-family residence) or a public lodging 
(such as a hotel or motel); or 

“(ii) a commercial, institutional, or in- 
dustrial source, to the extent that — 

“(I) the waste material is essen- 
tially the same as waste normally gen- 
erated a household or public lodg- 
ing^ or 

“(n) the waste material is col- 
lected and disposed of with other mu- 
nicipal solid waste or sewage sludge as 
part of normal municipal solid waste 
collection services, and, regardless of 
when generated, would be condi- 
tionally exempt small quantify genera- 
tor waste under the regulation issued 
under section 3001(d) of the Solid 
Waste Disposal Act (42 U.S.C. 
6921(d)); and 

“(B) includes food and yard waste, paper, 
clothing, appliances, consumer product packag- 
ing, disposable diapers, office supplies, cosmet- 
ics, ^ass and metal food containers, elementary 
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or seeondoiy school science laboratory waste, 
and household hazardous waste; but 

“(C) does not include combustion ash gen- 
erated resource recoveiy facilities or munici- 
pal incinerators or waste ftom manufacturing 
or processing (including pollution control) oper- 
ations that is not essentially the same as waste 
normally generated by a household or public 
lodging. 

“(45) Municipality. — The term ‘municipalily’ 
means — 

“(A) means a political subdivision of a 
State (including a ci(y, county, village, town, 
township, borough, parish, school district, sani- 
tation district, water district, or other public 
entity performing local governmental functions); 
and 

“(B) includes a natural person acting in 
the capacity of an official, employee, or agent of 
any entity described in subparagraph (A) in the 
performance of a governmental function. 

“(46) Sewage sludge. — ^The term ‘sewa^ 
sludge’ means solid, semisolid, or liquid residue re- 
moved during the treatment of municipal waste 
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1 water, domestic sewage, or other waste water at or 

2 by publicly owned treatment works.”. 

3 (b) Exceptions and Limitations. — Section 107 of 

4 the Comprehensive Environmental Response, Compensa- 

5 tion, and Liability Act of 1980 (42 U.S.C. 9607) (as 

6 amended by section 306(b)) is amended by adding at the 

7 end the following: 

8 “(q) Liability Exemption fob Municipal Solid 

9 Waste and Sewage Sludge. — No person (other than 

10 the United States or a department, agency, or instrumen- 

11 tality of the United States) shaU be liable to the United 

12 States or to any other person (including liability for con- 

13 tribution) under this section for any response costs at a 

14 facility listed on the National Priorities List to the extent 

15 that — 

16 “(1) the person is liable solely under subpara- 

17 graph (C) or (D) of subsection (a)(1); and 

18 “(2) the arrangement for disposal, treatment, 

19 or transport for disposed or treatment, or the accept- 

20 ance for transport for disposal or treatment, in- 

21 volved only municipal solid waste or sewage sludge. 

22 “(r) De Minimis Contributor Exemption. — 

23 “(1) In general. — ^I n the case of a vessel or 

24 facility that is not owned by the United States and 

25 is listed on the National Priorities List, no person 
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1 described in subparagraph (C) or (D) of subsection 

2 (a)(1) (other than the United States or any depart- 

3 ment, agency, or instrumentality of the United 

4 States) shall be liable to the United States or to any 

5 other person (including Uafoility for contribution) for 

6 any response costs under this section incurred after 

7 the date of enactment of this subsection, if no aetiv- 

8 ity specifically attributable to the person resulted 

9 in— 

10 “(A) the disposal or treatment of more 

11 than 1 percent of the volume of material con- 

12 taining a hazardous substance at the vessel or 

13 facility before Januaiy 1, 1997; or 

14 “(B) the disposal or treatment of not more 

15 than 200 pounds or 110 gallons of material 

16 containing hazardous substances at the vessel 

17 or facility before January 1, 1997, or such 

18 greater amount as the Administrator may de- 

19 termine by regulation. 

20 “(2) Exception. — ^Paragraph (1) shall riot 

21 apply in a ease in which the Administrator deter- 

22 mines that material described in paragraph (1)(A) 

23 or (B) has contributed or may contribute signifi- 

24 cantly to the amount of respome costs at the facil- 

25 ity. 
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1 “(s) Small Business Exemption. — N o person 

2 (other than the United States or a department, agenty, 

3 or instrumentality of the United States) shall be liable to 

4 the United States or to any person (including liability for 

5 contribution) under this section for any response costs at 

6 a facility listed on the National Priorities List incurred 

7 after the date of enactment of this subsection if the person 

8 is a business that, during the taxable year preceding the 

9 date of transmittal of notification that the business is a 

10 potentially responsible party, had on average fewer than 

11 30 employees or for that taxable year reported $3,000,000 

12 or less in annual gross revenues. 

13 “(t) Codisposal Landfill Exemption and Limi- 

14 TATIONS. — 

15 “(1) Exemption. — ^N o person shall be liable to 

16 the United States or to any person (including liabil- 

17 ity for contribution) under this section for any re- 

18 sponse costs at a facility listed on the National Pri- 

19 orities List incurred after the date of enactment of 

20 this subsection to the extent that — 

21 “(A) the person is liable under subpara- 

22 graph (C) or (D) of subsection (a)(1); and 

23 “(B) the arrangement for disposal, treat- 

24 ment, or transport for disposal or treatment or 
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the acceptance for disposal or treatment oc- 
curred with respect to a codisposal landfill. 

“(2) Limitations. — 

“(A) Definitions. — ^I n this paragraph: 

“(i) Large municipality. — ^The 
term ‘large municipalify’ means a munici- 
pality with a population of 100,000 or 
more according to the 1990 census. 

“(ii) Small municipality. — The 
term ‘small municipality’ means a munici- 
pality with a population of less than 
100,000 according to the 1990 census. 

“(B) Aggregate liability op small 
municipalities.— With respect to a codisposal 
landfill listed on the National Priorities List 
that is owned or operated only by small munici- 
palities and that is not subject to the criteria 
for sohd waste landfills published under subtitle 
D of the Solid Waste Disposal Act (42 U.S.C. 
6941 et seq.) at part 258 of title 40, Code of 
Federal Regulations (or a successor regulation), 
the abrogate liability of all small municipalities 
for response costs incurred on or after the date 
of enactment of this subsection shall be the 
lesser of — 
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“(i) 10 percent of the total amount of 
response costs at the faeihty; or 

“(ii) the costs of compliance with the 
requirements of subtitle D of the Solid 
Waste Disposal Act (42 U.S.C. 6941 et 
seq.) for the faeihty (as if the faeihty had 
continued to accept municipal sohd waste 
throu^ Januaiy 1, 1997);. 

“(C) Aggregate liability op large 
MUNICIPALITIES. — With respect to a codisposal 
landfill hsted on the National Priorities List 
that is owned or operated only by large munici- 
pahties and that is not subject to the criteria 
for sohd waste landfills pubhshed under subtitle 
D of the Sohd Waste Disposal Act (42 U.S.C. 
6941 et seq.) at part 258 of title 40, Code of 
Federal Regulations (or a successor regulation), 
the aggregate liability of all large municipalities 
for response costs incurred on or after the date 
of enactment of this subsection shall be the 
lesser of — 

“(i) 20 percent of the proportion of 
the total amount of response costs at the 
faeihty; or 
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“(ii) the costs of compliance with the 
requirements of subtitle D of the Solid 
Waste Disposal Act (42 U.S.C. 6941 et 
seq.) for the facility (as if the facUily had 
continued to accept municipal sohd waste 
throu^ Januaiy 1, 1997). 

“(D) Aggregate persons other than 
MUNICIPALITIES. — ^With respect to a codisposal 
landfill listed on the National Priorities List 
that is owned or operated in whole or in part 
by persons other than municipahties and that is 
not subject to the criteria for sohd waste land- 
fills pubUshed under subtitle D of the Solid 
Waste Disposal Act (42 U.S.C. 6941 et seq.) at 
part 258 of title 40, Code of Federal Regula- 
tions (or a successor regulation), the aggregate 
Uabilily of all persons other than municipahties 
shall be the lesser of — 

“(i) 30 percent of the proportion of 
the total amount of response costs at the 
facihty; or 

“(ii) the costs of comphance with the 
requirements of subtitle D of the Sohd 
Waste Disposal Act (42 U.S.C. 6941 et 
seq.) for the facihly (as if the facihty had 
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continued to accept municipal solid waste 
throu^ January 1, 1997). 

“(E) Aggregate liability for munici- 
palities AND non-municipalities. — With re- 
spect to a codisposal landfill listed on the Na- 
tional Priorities List that is owned and oper- 
ated by a combination of smaU and large mu- 
nicipalities or persons other than municipalities 
and that is subject to the criteria for solid 
waste landfills published under subtitle D of the 
Solid Waste Disposal Act (42 U.S.C. 6941 et 
seq.) at part 258 of title 40, Code of Federal 
Regulations (or a successor regulation) — 

“(i) the allocator shall determine the 
proportion of the use of the landfill that 
was made by small and lai^ municipalities 
and persons other than municipalities dur- 
ing the time the facility was in operation; 
and 

“(ii) shall allocate among the parties 
an appropriate percentage of total liability 
not exceeding the a^^gate liability per- 
centages stated in (B)(ii), (C)(ii), (D)(ii), 
respectively. 
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“(P) Liability at subtitle d facili- 
ties. — With respect to a codisposal landfill list- 
ed on the National Priorities List that is owned 
and operated by a small municipality, large mu- 
nicipality, or person other than municipalities, 
or a combination of thereof, and that is subject 
to the criteria for solid waste landfills published 
under subtitle D of the Solid Waste Disposal 
Act (42 U.S.C. 6941 et seq.) at part 258 of 
title 40, Code of Federal Regulations (or a suc- 
cessor r^ulation), the aggregate liability of 
such municipalities and persons shall be no 
greater than the costs of compliance with the 
requirements of subtitle D of the Solid Waste 
Disposal Act (42 U.S.C. 6941 et seq.) for the 
facility. 

“(3) Applicability. — This subsection shall not 
apply to — 

“(A) a person that acted in violation of 
subtitle C of the Solid Waste Disposal Act (42 
U.S.C. Sec. 6921 et seq.); 

“(B) a person that owned or operated a 
codisposal lan dfill in violation of the applicable 
requirements for municipal solid waste landfill 
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1 units under subtitle D of the Solid Waste Dis- 

2 posal Act (42 U.S.C. Sec. 6941 et seq.) after 

3 October 9, 1991; 

4 “(C) a facility that was not operated pur- 

5 suant to and in substantial compliance with any 

6 other applicable permit, license, or other ap- 

7 proval or authorization relating to municipal 

8 solid waste or sewage sludge disposal issued by 

9 an appropriate State, Indian tribe, or local gov- 

10 emment authority; 

11 “(D) a person described in section 136(t); 

12 or 

13 “(E) a person that impedes the perform- 

14 ance of a response action.”. 

15 (c) Eppective Date and Transition Rules. — 

16 The amendments made by this section — 

17 (1) shall take effect with respect to an action 

18 under section 106, 107, or 113 of the Comprehen- 

19 sive Environmental Response, Compeilsation, and 

20 Laability Act of 1980 (42 U.S.C. 9606, 9607, and 

21 9613) that becomes final on or after the date of en- 

22 actment of this Act; but 

23 (2) shall not apply to an action brought by any 

24 person under section 107 or 113 of that Act (42 
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1 U.S.C. 9607 and 9613) for costs or damages in- 

2 eurred by the person before the date of enactment 

3 of this Act. 

4 SEC. S02. CONTRIBimON FBOM THE FUND. 

5 Section 112 of the Comprehensive Environmental Be- 

6 sponse, Compensation, and Liability Act of 1980 (42 

7 U.S.C. 9612) is amended by adding at the end the follow- 

8 ing: 

9 “(g) Contribution From the Fund. — 

10 “(1) Completion op obligations. — A person 

11 that is subject to an administrative order issued 

12 under section 106 or has entered into a settlement 

13 decree with the United States or a State as of tihe 

14 date of enactment of this subsection shall complete 

15 the person’s obligations under the order or settle- 

16 ment decree. 

17 “(2) Contribution. — A person described in 

18 paragraph (1) shall receive contribution from the 

19 Fund for any portion of the costs (exehiding attor- 

20 neys’ fees) incurred for the performance of the re- 

21 sponse action after the date of enactment of this 

22 subsection if the person is not liable for such costs 

23 by reason of a liability exemption or limitation under 

24 this section. 

25 “(3) Application for contribution. — 
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1 “(A) In general. — Contribution under 

2 this section shall be made upon receipt by the 

3 Administrator of an application requesting con- 

4 tribution. 

5 “(B) Periodic applications. — ^Beginning 

6 with the 7th month after the date of enactment 

7 of this subsection, 1 application for each facility 

8 shall be submitted every 6 months for all per- 

9 sons with contribution ri^ts (as determined 

10 under subparagraph (2)). 

11 “(4) Regulations. — Contribution shall be 

12 made in accordance with such regulations as the Ad- 

13 ministrator shall issue within 180 days after the 

14 date of enactment of this section. 

15 “(5) Documentation. — The regulations under 

16 paragraph (4) shall, at a minimum, require that an 

17 application for contribution contain such documenta- 

18 tion of costs and expenditures as the Administrator 

19 considers necessary to ensure compliance with this 

20 subsection. 

21 “(6) Expedition. — The Administrator shall 

22 develop and implement such procedures as may be 

23 necessary to provide contribution to such persons in 
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1 an expeditions manner, but in no ease shall a con- 

2 tribution be made later than 1 year after submission 

3 of an application under this subsection. 

4 “(7) Consistency with national contin- 

5 GBNCY PLAN. — No contribution shall be made under 

6 this subsection unless the Administrator determines 

7 that such costs are consistent with the National 

8 Contingency Plan.”. 

9 SEC. 808. ALLOCATION OF LIABILITY FOR CERTAIN FAdU- 

10 HER 

11 Title I of the Comprehensive Environmental Re- 

12 sponse, Compensation, and Liability Act of 1980 (42 

13 U.S.C. 9601 et seq.), as amended by section 406, is 

1 4 amended by adding at the end the following: 

15 “SEC. 188. ALLOCATION OF LIABILITY FOR CERTAIN FA- 

16 CIUTIES. 

17 “(a) Definitions. — ^In this section: 

18 “(1) Allocated share. — ^The term ‘allocated 

19 share’ means the percentage of liability assigned to 

20 a potentially responsible party by the allocator in an 

21 iillocation report under subsection (f)(4). 

22 “(2) Allocation party. — ^The term ‘allocation 

23 parly’ — 

24 “(A) means a party, named on a list of 

25 parties that will be subject to the allocation 
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1 process under this section, issued by an allo- 

2 cator; and 

3 “(B) with respect to a facility described in 

4 subparagraph (4)(C), includes only parties that 

5 are, by virtue of section 107(t)(3), not entitled 

6 to the exemption under section 107(t)(l) or the 

7 limitation under section 107(t)(2). 

8 “(3) Allocator. — The term ‘allocator’ means 

9 an allocator retained to conduct an allocation for a 

10 facility. 

11 “(4) Mandatory allocation facility. — The 

12 term ‘mandatoiy allocation facility’ means — 

13 “(A) a non-federally owned vessel or facil- 

14 ity listed on the National Priorities List with 

15 respect to which response costs are incurred 

16 after the date of enactment of this section and 

17 at which there are 2 or more potentiaUy respon- 

18 sive persons (including 1 or more persons that 

19 are qualified for an exemption under section 

20 107 (q), (r), or (s)), if at least 1 potentially re- 

21 sponsible person is viable and not entitled to an 

22 exemption under section 107 (q), (r), or (s); 

23 “(B) a federally owned vessel or facility 

24 listed on the National Priorities List with re- 

25 spect to which response costs are incurred after 
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1 the date of enactment of this section, and Mvith 

2 respect to which 1 or more potentially respon- 

3 sible parties (other that a department, sigeney, 

4 or instrumentahly of the United States) are lia- 

5 hie or potentially hable if at least 1 potentially 

6 liable party is liable and not entitled to an ex- 

7 emption under section 107 (q), (r), or (s); and 

8 “(C) a codisposal landfill listed on the Na- 

9 tional Priorities List with respect to which — 

10 “(i) costs are incurred after the date 

11 of enactment of this section; and 

12 (ii) by virtue of section 107(t)(3), 1 or 

13 more persons are not entitled to the ex- 

14 emption under section 107(t)(l) or the 

15 limitation under section 107(t)(2). 

16 “(5) Orphan shake. — The term ‘orphan 

17 share’ means the total of the allocated shares deter- 

18 mined by the allocator under subsection (h). 

19 “(b) Allocations op Liability. — 

20 “(1) Mandatory allocations. — ^P or each 

21 mandatoiy allocation faciUty involving 2 or more po- 

22 tentially responsible parties (including 1 or more po- 

23 tentially responsible parties that are qualified for an 

24 exemption under section 107 (q), (r), or (s)), the 
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1 Administrator shall conduct the allocation process 

2 under this section. 

3 “(2) Requested allocations. — ^P or a faciUly 

4 (other than a mandatory allocation facility) involving 

5 2 or more potentially responsible parties, the Admin- 

6 istrator shall conduct the allocation process under 

7 this section if the allocation is requested in writing 

8 by a potentially responsible party that has — 

9 “(A) incurred response costs with respect 

10 to a response action; or 

11 “(B) resolved any liability to the United 

12 States with respect to a response action in 

13 order to assist in allocating shares among po- 

14 tentially responsible parties. 

15 “(3) Permissive allocations. — For any fa- 

16 cility (other than a mandatory allocation facility or 

17 a facility with respect to which a request is made 

18 under paragraph (2)) involving 2 or more potentiaUy 

19 responsible parties, the Administrator may conduct 

20 the allocation process under this section if the Ad- 

21 ministrator considers it to be appropriate to do so. 

22 “(4) Orphan share. — An allocation performed 

23 at a vessel or facility identified under subsection (b) 

24 (2) or (3) shall not require payment of an orphan 
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1 share under subsection (h) or contribution under 

2 subsection (p). 

3 “(5) Excluded facilities. — 

4 “(A) In general. — A codisposal landfill 

5 listed on the Natural Priorities List at which 

6 costs are incurred after Januaiy 1, 1997, and 

7 at which all potentially responsible persons are 

8 entitled to the liability exemption under section 

9 107(t)(l). This section does not apply to a re- 

10 sponse action at a mandatory allocation facility 

11 for which there was in effect as of the date of 

12 enactment of this section, a settlement, decree, 

13 or order that determines the liability and allo- 

14 cated shares of all potentially responsible par- 

15 ties with respect to the response action. 

16 “(B) Availability of orphan share. — 

17 For any mandatory allocation facility that is 

18 otherwise excluded by subparagraph (A) and for 

19 which there was not in effect as of the date of 

20 enactment of this section a final judicial order 

21 that determined the liability of all parties to the 

22 action for response costs incurred after the date 

23 of enactment of this section, an allocation shall 

24 be conducted for the sole purpose of determin- 

25 ing the availability of orphan share fiinding 
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1 pursuant to subsection (h)(2) for any response 

2 costs incurred after the date of enactment of 

3 this section. 

4 “(6) Scope op allocations. — An allocation 

5 under this section shall apply to — 

6 “(A) response costs incurred after the date 

7 of enactment of this section, with respect to a 

8 mandatoiy allocation facility described in sub- 

9 section (a)(4) (A), (B), or (C); and 

10 “(B) response costs incurred at a facility 

1 1 that is the subject of a requested or permissive 

12 allocation under subsection (b) (2) or (3). 

13 “(8) Othbe matters. — ^This section shall not 

14 Umit or affect — 

15 “(A) the obligation of the Administrator to 

16 conduct the allocation process for a response 

17 action at a facility that has been the subject of 

18 a partial or e}q)edited settlement with respect to 

19 a response action that is not within the scope 

20 of the allocation; 

21 “(B) the ability of any person to resolve 

22 any Uability at a facihty to any other person at 

23 any time before initiation or completion of the 

24 allocation process, subject to subsection (h)(3); 
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1 “(C) the validity, enforceability, finality, or 

2 merits of any judicial or administrative order, 

3 judgment, or decree, issued prior to the date of 

4 enactment of this section with respect to liabil- 

5 ity under this Act; or 

6 “(D) the validity, enforceability, finality, or 

7 merits of any preexisting contract or agreement 

8 relating to any allocation of responsibility or 

9 any indemnity for, or sharing of, any response 

10 costs under this Act. 

11 “(e) Moratorium on Litigation and Enporce- 

12 MBNT. — 

13 “(1) In GENERAL.. — No person may assert a 

14 claim for recoveiy of a response cost or contribution 

15 toward a response cost (including a claim for insur- 

16 ance proceeds) under this Act or any other Federal 

17 or State law in connection with a response action — 

18 “(A) for which an allocation is required to 

19 be performed under subsection (b)(1); or 

20 “(B) for which the Administrator has initi- 

21 ated the allocation process under this section, 

22 until the date that is 120 days after the date of issu- 

23 ance of a report by the allocator under subsection 

24 (f)(4) or, if a second or subsequent report is issued 
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under subsection (m), the date of issuance of the 
second or subsequent report. 

“(2) Pending actions or claims. — ^If a claim 
described in paragraph (1) is pending on the date of 
enactment of this section or on initiation of an allo- 
cation under this section, the portion of the claim 
pertaining to response costs that are the subject of 
the allocation shall be stayed until the date that is 
120 dajrs after the date of issuance of a report by 
the allocator under subsection (f)(4) or, if a second 
or subsequent report is issued under subsection (m), 
the date of issuance of the second or subsequent re- 
port, unless the court determines that a stay would 
result in manifest iiqustice. 

“(3) Tolling op period op limitation. — 
“(A) Beginning op tolling. — ^Any appli- 
cable period of limitation with respect to a 
claim subject to paragraph (1) shall be tolled 
beginning on the earlier of — 

“(i) the date of listing of the facilily 
on the National Priorities List if the list- 
ing occurs after the date of enactment of 
this section; or 

“(ii) the date of initiation of the allo- 
cation process under this section. 
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1 “(B) End op toUjING.— A period of Bmi- 

2 tation shall be tolled under subparagraph (A) 

3 until the date that is 180 da:p after the date 

4 of issuance of a report by the allocator under 

5 subsection {f)(4), or of a second or subsequent 

6 i^iort under subsection (m). 

7 “(4) Retained AtrTHOMTy. — ^Except as spe- 

8 dfieally provided in this section, this section does 

9 not affect the authorily of the Administrator to — 

10 “(A) exerdse the powers conferred by see- 

11 tion 103, 104, 105, 106, or 122; 

12 “(B) commence an action against a pariy 

13 if there is a contemporaneous filing of a judicial 

14 consent decree resolving the liability of the 

15 party; 

16 “(C) file a proof of claim or take other ac- 

17 tion in a proceeding under title 11, United 

18 States Code; or 

19 “(D) require implementation of a rraponiw 

20 action at an allocation facilily during the con- 

21 duct of the allocation process. 

22 “(d) Allocation Process. — 

23 “(1) Establishment. — ^Not later than 180 

24 da 3 m after the date of enactment of this section, the 

25 Administrator shall establish by regulation a process 
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for conduct of mandatory, requested, and permissive 
allocations. 

“(2) Requirements. — ^In developing the allo- 
cation process under paragraph (1), the Adminis- 
trator shall — 

“(A) ensure that parties that are eligible 
for an exemption from liability under section 
107 (q), (r;, (s), (t), (v), and (w)— 

“(i) are identified by the Adminis- 
trator (before selection of an allocator or 
by an allocator); 

“(ii) at the earliest practicable oppor- 
tunity, are notified of their status; and 
“(iii) are provided with appropriate 
written assurances that th^ are not liable 
for response costs under this Act; 

“(B) establish an expedited process for the 
selection, appointment, and retention by con- 
tract of a impartial allocator, acceptable to both 
potentially responsible parties and a representa- 
tive of the Fund, to conduct the allocation proc- 
ess in a fair, efficient, and impartial manner; 

“(C) permit any person to propose to name 
additional potentially responsible parties as allo- 
cation parties, the costs of any such nominated 
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party’s costs (including reasonable attorney’s 
fees) to be borne by the party that proposes the 
addition of the party to the aUocation process 
if the allocator determines that there is no ade- 
quate basis in law or fact to conclude that a 
party is liable based on the information pre- 
sented by the nominating party or otherwise 
available to the allocator; and 

“(D) require that the allocator adopt any 
settlement that allocates 100 percent of the re- 
coverable costs of a response action at a facility 
to the signatories to the settlement, if the set- 
tlement contains a waiver of — 

“(i) a ri|^t of recovery from any other 
party of any response cost that is the sub- 
ject of the allocation; and 

“(ii) a right to contribution under this 

Act, 

with respect to any response action that is with- 
in the scope of allocation process. 

“(3) Time! mar. — ^The Administrator shall ini- 
tiate the allocation process for a facility not later 
than the earlier of — 


•8 8 IS 



242 


170 

1 “(A) the date of completion of the facility 

2 evaluation or remedial investigation for the fa- 

3 dlity; or 

4 “(B) the date that is 60 days after the 

5 date of selection of a removal action. 

6 “(4) No JUDICIAL BEVIEW. — ^There shall be no 

7 judicial review of any action regarding selection of 

8 an allocator under the regulation issued imder this 

9 subsection. 

10 “(5) Recovery op contract costs.— T he 

11 costs of the Administrator in retaining an allocator 

12 shall be considered to be a reiqMnse cost for all pnr- 

13 poses of this Act. 

14 “(e) Federal, State, and Local Agencies. — 

15 “(1) In general. — Other than as set forth in 

16 this Act, any Federal, State, or local governmental 

17 department, agency, or instrumentality that is 

18 named as a potential^ responsible party or an allo- 

19 cation party shall be subject to, and be entitled to 

20 the benefits of, the allocation process and allocation 

21 determination under this section to the same extent 

22 as any other party. 
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“(2) Orphan share. — The Administrator or 
the Attorney General shall participate in the alloca- 
tion proceeding as the representative of the Fund 
from which any orphan share shall be paid. 

“(f) Allocation Authority. — 

“(1) Information-gathering authori- 
ties. — 

“(A) In general. — ^An allocator may re- 
quest information from any person in order to 
assist in the efficient completion of the alloca- 
tion process. 

“(B) Requests. — ^Any person may request 
that an allocator request information under this 
paragraph. 

“(C) Authority. — An allocator may exer- 
cise the information-gathering authority of the 
Administrator under section 104(e), including 
issuing an administrative subpoena to compel 
the production of a document or the appearance 
of a witness. 

“(D) Disclosure. — Notwithstanding any 
other law, any information submitted to the al- 
locator in response to a subpoena issued under 
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1 subparagraph (C) shall be exempt from disclo- 

2 sure to any person under section 552 of title 5, 

3 United States Code. 

4 “(E) Orders. — ^In a case of contumacy or 

5 failure of a person to obey a subpoena issued 

6 under subparagraph (C), an alloeator may re- 

7 quest the Attorn^ General to — 

8 “(i) bring a civil action to enforce the 

9 subpoena; or 

10 “(ii) if the person moves to quash the 

1 1 subpoena, to defend the motion. 

12 “(F) Failure op attorney general to 

13 respond. — ^If the Attorney General fails to 

14 provide any re^Mnse to the allocator within 30 

15 days of a request for enforcement of a subpoena 

16 or information request, the allocator may retain 

17 counsel to commence a civil action to enforce 

18 the subpoena or information request. 

19 “(2) Additional authority. — An allocator 

20 may — 

21 “(A) schedule a meeting or hearing and re- 

22 quire the attendance of allocation parties at the 

23 meeting or hearing; 
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“(B) sanction an allocation party for fail- 
ing to cooperate with the orderly conduct of the 
allocation process; 

“(C) require that allocation parties wishing 
to present similar legal or factual positions con- 
solidate the presentation of the positions; 

“(D) obtain or employ support services, in- 
cluding secretarial, clerical, computer support, 
legal, and investigative services; and 

“(E) take any other action necessary to 
conduct a fair, eCBcient, and impartial alloca- 
tion process. 

“(3) Conduct op allocation process. — 

“(A) In general. — The allocator shall 
conduct the allocation process and render a de- 
cision based solely on the provisions of this sec- 
tion, including the allocation factors described 
in subsection (g). 

“(B) Opportunity to be heard. — ^Each 
allocation party shall be edforded an oppor- 
tunity to be heard (orally or in writing, at the 
option of an allocation party) and an oppor- 
tunity to comment on a draft allocation report. 

“(C) Responses. — The allocator shall not 
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1 “(D) Streamlining. — ^The allocator shall 

2 make every effort to streamline the allocation 

3 process and minimize the cost of conducting the 

4 allocation. 

5 “(4) Allocation report. — The allocator shall 

6 provide a written allocation report to the Adminis- 

7 trator and the allocation parties that specifies the al- 

8 location share of each allocation party and any or- 

9 phan shares, as determined by the allocator. 

10 “(g) Equitable Factors for Allocation. — The 

1 1 allocator shall prepare a nonbinding allocation of percent- 

12 age shares of responsibility to each allocation party and 

13 to the orphan share, in accordance with this section and 

14 without regard to any theory of joint and several liability, 

15 based on — 

16 “(1) the amount of hazardous substances con- 

17 tributed by each allocation party; 

18 “(2) the degree of toxicity of hazardous sub- 

19 stances contributed by each allocation party; 

20 “(3) the mobility of hazardous substances con- 

21 tributed by each allocation party; 

22 “(4) the degree of involvement of each alloca- 

23 tion party in the generation, transportation, treat- 

24 ment, storage, or disposal of hazardous substances; 
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1 “(5) the degree of care exercised by each alloca- 

2 tion parly with respect to hazardous substances, tak- 

3 ing into account the characteristics of the hazardous 

4 substances; 

5 “(6) the cooperation of each allocation party in 

6 contributing to any response action and in providing 

7 complete and timely information to the allocator; 

8 and 

9 “(7) such other equitable factors as the allo- 

10 cator determines are appropriate. 

11 “(h) Orphan Shares. — 

12 “(1) In OENERAL. — The allocator shaU deter- 

13 mine whether any percentage of responsibilily for 

14 the response action shall be allocable to the orphan 

15 share. 

16 “(2) Makeup op orphan share. — The orphan 

17 share shall consist of — 

18 “(A) any share that the allocator deter- 

19 mines is attributable to an allocation party that 

20 is insolvent or defunct and that is not afBliated 

21 with any fin£uicially viable allocation party; 
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“(B) the difference between the ag^gate 
share that the allocator determines is attrib- 
utable to a person and the aggregate share ac- 
tually assumed by the person in a settlement 
with the United States otherwise if — 

“(i) the person is eUgible for an expe- 
dited settlement with the United States 
under section 122 based on limited ability 
to pay response costs; 

“(ii) the liability of the person is 
eliminated, Ihnited, or reduced by any pro- 
vision of this Act; or 

“(iii) the person settled with the Unit- 
ed States before the completion of the allo- 
cation; and 

“(C) all response costs at a codisposal 
landfill listed on the National Priorities in- 
curred after the date of enactment of this sec- 
tion attributable to any person or group of per- 
sons entitled to an exemption or limitation 
under section 107 (q), (r), (s), or (t). 

“(4) Unattkibutable shaeibs. — A share at- 
tributable to a hazardous substance that the allo- 
cator determines was disposed at the facility that 
cannot be attributed to any identifiable party shall 
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be distributed among the allocation parties and the 
orphan share in aeeoniance with the allocated share 
assigned to each. 

“(i) Information Requests. — 

“(1) Duty to answer. — ^Each person that re- 
ceives an information request or subpoena from the 
allocator shall provide a fiiU and timely response to 
the request. 

“(2) Certification. — An answer to an infor- 
mation request by an allocator shall include a certifi- 
cation by a representative that meets the criteria es- 
tablished in section 270.11(a) of title 40, Code of 
Federal Regulations (or any successor regulation), 
that — 

“(A) the answer is correct to the best of 
the representative’s knowledge; 

“(B) the answer is based on a diligent 
good faith search of records in the possession or 
control of the person to whom the request was 
directed; 

“(C) the answer is based on a reasonable 
inquiry of the current (as of the date of the an- 
swer) officers, directors, employees, and agents 
of the person to whom the request was directed; 
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“(D) the answer accurately reflects infor- 
mation obtained in the course of conducting the 
search and the inquiry; 

“(E) the person executing the certification 
understands that there is a duty to supplement 
any answer if, during the allocation process, 
any significant additional, new, or different in- 
formation becomes known or available to the 
person; and 

“(F) the person executing the certification 
understands that there are significant penalties 
for submitting false information, including the 
possibility of a fine or imprisonment for a 
knowing violation. 

“(j) Penalties. — 

“(1) Civil. — 

“(A) In general. — A person that fails to 
submit a complete and timely answer to an in- 
formation request, a request for the production 
of a document, or a summons fit>m em allo- 
cator, submits a response that lacks the certifi- 
cation required under subsection (i)(2), or 
knowingly makes a false or misleading material 
statement or representation in any statement, 
submission, or testimony during the allocation 
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1 process (including a statement or representa- 

2 tion in connection with the nomination of an- 

3 other potentially responsible party) shall be sub- 

4 ject to a civil penalty of not more than $10,000 

5 per day of violation. 

6 “(B) Assessment op penalty. — A pen- 

7 alty may be assessed by the Administrator in 

8 accordance with section 109 or by any alloca- 

9 tion party in a citizen suit brought under sec- 

10 tion 310. 

11 “(2) Criminal. — A person that knowingly and 

12 willfully makes a false material statement or rep- 

13 resentation in the response to an information re- 

14 quest or subpoena issued by the allocator under sub- 

15 section (i) shall be considered to have made a false 

16 statement on a matter within the jurisdiction of the 

17 United States within the meaning of section 1001 of 

18 title 18, United States Code. 

19 “(k) Document Repository; Confidentiality. — 

20 “(1) Document repository. — 

21 “(A) In general. — ^The allocator shall es- 

22 tabhsh and maintain a document repository 


•S 8 IS 



252 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


180 

containing copies of all documents and informa- 
tion provided by the Administrator or any allo- 
cation party under this section or generated by 
the allocator during the allocation process. 

“(B) Availability. — Subject to para- 
graph (2), the documents and information in 
the document repository shall be available only 
to an allocation party for review and copying at 
the expense of the allocation party. 

“(2) Confidentiality. — 

“(A) In general. — Each document or 
material submitted to the allocator or placed in 
the document repository and the record of any 
information generated or obtained during the 
allocation process shall be confidential. 

“(B) Maintenance. — The allocator, each 
allocation party, the Administrator, and the At- 
torney General — 

“(i) shall maintain the documents, 
materials, and records of any depositions 
or testimony adduced during the allocation 
as confidential; and 
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“(ii) shall not use any such document 
or material or the record in any other mat- 
tCT or proceedii^ or for miy purpose other 
than the allocation process. 

“(C) Disclosure. — Notwithstanding any 
otiier law, the documents and murids and the 
record shall not be subject to disclosure to any 
person under section 552 of title 5, United 
States Code. 

“(D) Discovery and admissibility. — 
“(i) In oeneral. — Subject to clause 
(ii), the documents and materials and the 
record shall not be subject to discovery or 
admissible in any other Federal, State, or 
local judicial or administrative proceeding, 
except — 

“(I) a new allocation under sub- 
section (m) or (r) for the same re- 
sponse action; or 

“(II) an initial allocation under 
this section for a different response 
action at the same facility. 

“(ii) Otherwise discoverable or 

ADMI^IBLB. — 
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“(I) Document ob matbkial. — 
If the ori^nal of any document or 
materitd submitted to the allocator or 
placed in the document repository was 
otherwise discoverable or admissible 
from a party, the original document, 
if subsequently sought firom the party, 
shall remain discoverable or admissi- 
ble. 

“(II) Pacts. — ^If a fact ^n- 
erated or obtained during the alloca- 
tion was otherwise discoverable or ad- 
missible fium a witness, testimony 
concerning the fact, if subsequently 
sought from the witness, shall remain 
discoverable or admissible. 

“(3) No WAIVER OF PRlviLBGB, — ^The submis- 
sion of testimony, a document, or information under 
the allocation process shall not constitute a waiver of 
any privilege applicable to the testimony, document, 
or information under any Federal or State law or 
rule of discovery or evidence. 

“(4) Procedure ip disclosure sought. — 
“(A) Notice. — A person that revives a 
request for a statement, document, or material 
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sabmitted for the record of an aUocation pro- 
ceeding, shall — 

“(i) promptly notify the person ttiat 
originally sabmitted the item or testified in 
the aUocation proceeding; and 

“(ii) provide the person that originally 
submitted the item or testified in the aUo- 
cation proceeding an opportunity to assert 
and defend the confidentiality of the item 
or testimony. 

“(B) Release. — No person may release or 
provide a copy of a statement, document, or 
material submitted, or the record of an aUoca- 
tion proceeding, to any person not a party to 
the aUocation except — 

“(i) with the written consent of the 
person that oiiginaUy sabmitted the item 
or testified in the aUocation proceeding or 
“(ii) as may be required by court 
order. 

“(5) Civil penalty. — 

“(A) In general. — A person that fails to 
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that releases any information in violation of this 
section, shall be subject to a civil penalty of not 
more than $25,000 per violation. 

“(B) Assessment op penalty. — A pen- 
alty may be assessed by the Administrator in 
accordance with section 109 or by any alloca- 
tion party in a citizen suit brou^t under sec- 
tion 310. 

“(C) Defenses. — In any administrative 
or judicial proceeding, it shall be a complete de- 
fense that any statement, document, or material 
or the record at issue under subparagraph 
(A)- 

“(i) was in, or subsequently became 
part of, the public domain, and did not be- 
come part of the public domain as a result 
of a violation of this subsection by the per- 
son charged with the violation; 

“(ii) was already known by lawful 
means to the person receiving the informa- 
tion in connection with the allocation proc- 
ess; or 

“(iii) became known to the person re- 
ceiving the information after disclosure in 
connection with the allocation process and 
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1 did not become known as a result of any 

2 violation of this subsection the person 

3 charged with the violation. 

4 “(1) Rejection op Allocation Repobt. — 

5 “(1) Rejection. — ^The Administrator and the 

6 Attorney General may jointly reject a report issued 

7 by an aOocator only if the Administrator and the At- 

8 tomey General jointly pubUsh, not later than 180 

9 days after the Administrator receives the report, a 

10 written determination that — 

1 1 “(A) no rational interpretation of the facts 

12 before the allocator, in light of the factors re- 

13 quired to be considered, would form a reason- 

14 able basis for the shares assigned to the parties; 

15 or 

16 “(B) the aUocation process was directly 

17 and substantially affected by bias, procedural 

18 error, fraud, or unlawful conduct. 

19 “(2) Finality. — ^A report issued by an allo- 

20 cator may not be rejected after the date that is 180 

21 days after the date on which the United States ae- 

22 cepts a settlement offer (excluding an expedited set- 

23 tlement under section 122) based on the allocation. 

24 “(3) Judicial review. — ^Any determination by 

25 the Administrator or the Attorney General under 
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1 this subsection shall not be subject to judicial review 

2 unless 2 successive allocation reports relating to the 

3 same response action are rejected, in which ease any 

4 allocation party may obtain judicial review of the 

5 second rgection in a United States district court 

6 under snbchapter II of chapter 5 of part I of title 

7 5, United States Code. 

8 “(4) Delegation. — The authority to make a 

9 determination under this subsection may not be dele- 

10 gated to any officer or employee below the level of 

11 an Assistant Administrator or Acting Assistant Ad- 

12 ministrator or an Assistant Attorn^ General or Act- 

13 ing Assistant Attorney General with authority for 

14 implementing this Act. 

15 “(m) Second and Subsequent Allocations. — 

16 “(1) In general. — ^I f a report is rejected 

17 under subsection (1), the allocation parties shall se- 

18 lect an allocator to perform, on an ejqiedited basis, 

19 a new allocation based on the same record available 

20 to the previous allocator. 

21 “(2) Moratorium and tolling. — ^The mora- 

22 torium and tolling provisions of subsection (c) shall 

23 be extended until the date that is 180 daj^ after the 

24 date of the issuance of any second or subsequent al- 

25 location report under paragraph (1). 
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1 “(3) Same allocator. — The allocation parties 

2 may select the same allocator who performed 1 or 

3 more previous allocations at the facility, except that 

4 the Administrator may determine that an allocator 

5 . whose previous report at the same facility has been 

6 rejected under subsection (1) is unqualified to serve. 

7 “(n) Settlements Based on Allocations. — 

8 “(1) Definition. — ^In this subsection, the term 

9 ‘all settlements’ includes any orphan share allocated 

10 under subsection (h). 

11 “(2) In general. — ^Unless an allocation report 

12 is rqected under subsection (1), any allocation party 

13 at a mandatory allocation facility (including an allo- 

14 cation party whose allocated share is funded par- 

15 tially or fully by orphan share funding under sub- 

16 section (h)) shall be entitled to resolve the liability 

17 of the party to the United States for response ae- 

18 tions subject to allocation if, not later than 90 days 

19 after the date of issuance of a report by the allo- 

20 cator, the party — 

21 “(A) offers to settle with the United States 

22 based on the allocated share specified by the al- 

23 locator; and 

24 “(B) agrees to the other terms and condi- 

25 tions stated in this subsection. 
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“(3) Peovisions op settlements. — 

“(A) In general. — A settlement based on 
an allocation under this section — 

“(i) may consist of a cash-out settle- 
ment or an agreement for the performance 
of a response action; and 
“(ii) shall include — 

“(I) a waiver of contribution 
rights against ail persons that are po- 


10 

tentially responsible parties for any 

11 

response action addressed in the set- 

12 

tlement; 

13 

“(II) a covenant not to sue that 

14 

is consistent with section 122(f) and, 

15 

except in the case of a cash-out settle- 

16 

ment, provisions regarding perform- 

17 

ance or adequate assurance of per- 

18 

formance of the response action; 

19 

“(in) a premium, calculated on a 

20 

facility-specific basis and subject to 

21 

the limitations on premiums stated in 

22 

paragraph (5), that reflects the actual 

23 

risk to the United States of not col- 

24 

lecting unrecovered response costs for 
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the response action, despite the dili- 
gent prosecution of litigation against 
ai^ viable allocation parly that has 
not resolved the liability of the party 
to the United States, except that no 
premium shall appty if all allocation 
parties participate in the settlement 
or if the settlement covers 100 per- 
cent of the response costs subject to 
the allocation; 

“(IV) conq>lete protection from 
all claims for contribution r^arding 
the response action addressed in the 
settlement; and 

“(V) provisions throu^ which a 
settling party shall receive prompt 
contribution from the Fund under 
subsection (o) of any response costs 
incurred by the party for any response 
action that is the subject of the alloca- 
tion in excess of the allocated share of 
the party, including the allocated por- 
tion of any orphan share. 

“(B) Bight to contribution. — A right 
to contribution xmder subparagraph (A)(ii)(V) 
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1 shall not be contingent on recoveiy by the Unit- 

2 ed States of any response costs from any person 

3 other than the settling party. 

4 "(4) Report. — ^The Administrator shall report 

5 annually to Congress on the administration of the 

6 allocation process under this section, providing in 

7 the report — 

8 “(A) information comparing aUocation re- 

9 suits with actual settlements at multiparty fa- 

10 cilities; 

11 “(B) a cumulative analysis of response ac- 

12 tion costs recovered through post-allocation liti- 

13 gation or settlements of post-allocation litiga- 

14 tion; 

15 “(C) a description of any impediments to 

16 achieving complete recoveiy; and 

17 “(D) a complete accounting of the costs in- 

18 curred in administering and participating in the 

19 allocation process. 

20 “(5) Premium. — ^I n each settlement under this 

21 subsection, the premium authorized — 

22 “(A) shall be determined on a case-by-ease 

23 basis to reflect the actual litigation risk faced 

24 by the United States with respect to any re- 

25 sponse action addressed in the settlement; but 
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“(B) shall not exceed — 

“(i) 5 percent of the total costs as- 
sumed by a settling party if all settlements 
(including any orphan share) account for 
more than 80 percent and less than 100 
percent of responsibility for the response 
action; 

“(ii) 10 percent of the total costs as- 
sumed by a settling party if all settlements 
(including any orphan share) account for 
more than 60 percent and not more than 
80 percent of responsibility for the re- 
sponse action; 

“(iii) 15 percent of the total costs as- 
sumed by a settling party if all settlements 
(including any orphan share) account for 
more than 40 percent and not more than 
60 percent of responsibility for the re- 
sponse action; or 

“(iv) 20 percent of the total costs as- 
sumed by a settling party if all settlements 
(including any orphan share) account for 
40 percent or less of responsibility for the 
response; and 
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1 “(C) shall be reduced proportionally by the 

2 percentage of the alloeated share for that party 

3 paid throu^ orphan funding under subsection 

4 (h). 

5 “(o) Funding op Orphan Shares. — 

6 “(1) Contribution. — ^P or each settlement 

7 agreement entered into under subsection (n), the 

8 Administrator shall promptly reimburse the alloca- 

9 tion parties for any costs incurred that are attrib- 

10 iitable to the orphan share, as determined by the al- 

1 1 locator. 

12 “(2) Entitlement. — Paragraph (1) con- 

13 stitutes an entitlement to any allocation party ehgi- 

14 ble to receive a reimbursement. 

15 “(3) Amounts owed. — 

16 “(A) Delay ip funds are unavail- 

17 ABLE. — ^If hinds are unavailable in any fiscal 

18 year to reimburse all allocation parties pursuant 

19 to paragraph (1), the Administrator may delay 

20 payment until funds are available. 

21 “(B) Priority. — The priority for reim- 

22 bursement shall be based on the length of time 

23 that has passed since the settlement between 

24 the United States and the allocation parties 

25 pursuant to subsection (n). 

•S8IS 



265 


193 

1 “(C) Payment prom funds made avail- 

2 ABLE IN SUBSEQUENT FISCAL YEARS. — ^Any 

3 amount due and owing in excess of available ap- 

4 propriations in any fiscal year shall be paid 

5 from amounts made available in subsequent fis- 

6 cal years, along with interest on the unpaid bal- 

7 ances at the rate equal to that of the current 

8 average market yield on outstanding marketable 

9 obligations of the United States with a maturity 

10 of 1 year. 

11 “(4) Documentation and auditing. — The 

12 Administrator — 

13 “(A) shall require that any claim for con- 

14 tribution be supported by documentation of ac- 

15 tual costs incurred; and 

16 “(B) may require an independent auditing 

17 of any claim for contribution. 

18 “(p) Post-Allocation Contribution. — 

19 “(1) In general. — An allocation party (includ- 

20 ing a party that is subject to an order under section 

21 106 or a settlement decree) that incurs costs after 

22 the date of enactment of this section for implemen- 

23 tation of a response action that is the subject of an 

24 allocation under this section to an extent that ex- 

25 eeeds the percentage share of the allocation parly, as 
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determined by the allocator, shall be entitled to 
prompt payment of contribution for the excess 
amount, including any orphan share, from the Fund, 
unless the allocation report is rejected under sub- 
section (1). 

“(2) Not contingent. — The right to contribu- 
tion under paragraph (1) shall not be contingent on 
recovery by the United States of a response cost 
from any other person. 

“(3) Terms and conditions. — 

“(A) Risk premium. — A contribution pay- 
ment shall be reduced by the amount of the liti- 
gation risk premium under subsection (n)(5) 
that would apply to a settlement by the alloca- 
tion party concerning the response action, based 
on the total allocated shares of the parties that 
have not reached a settlement with the United 
States. 

“(B) Timing. — 

“(i) In general. — A contribution 
payment shall be paid out during the 
course of the response action that was the 
subject of the allocation, using reasonable 
progress payments at significant mile- 
stones. 
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“(ii) Construction. — Contribution 
for the construction portion of the work 
shall be paid out not later than 120 days 
after the date of completion of the con- 
struction. 

“(C) Equitable offset. — A contribution 
payment is subject to equitable offset or 
recoupment by the Administrator at any time if 
the allocation party fails to perform the work in 
a proper and timely manner. 

“(D) Independent auditing. — The Ad- 
ministrator may require independent auditing 
of any claim for contribution. 

“(E) Waiver. — ^An allocation party seek- 
ing contribution waives the right to seek recov- 
ery of response «)sts in connection with the re- 
sponse action, or contribution toward the re- 
sponse costs, from any other person. 

“(P) Bar. — An administrative order shall 
be in lieu of any action by the United States or 
any other person against the allocation party 
for recovery of response costs in connection 
with the response action, or for contribution to- 
ward the costs of the response action. 

“(q) Post-Settlement Litigation. — 
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1 “(1) In general. — Subject to subsections (m) 

2 and (n), and on the expiration of the moratorium 

3 period under subsection (c)(4), the Administrator 

4 may commence an action under section 107 against 

5 an allocation party that has not resolved the liability 

6 of the party to the United States following allocation 

7 and may seek to recover response costs not recov- 

8 ered through settlements with other persons. 

9 “(2) Orphan share. — The recoverable costs 

10 shall include any orphan share determined under 

11 subsection (h), but shall not include any share allo- 

12 eated to a Federal, State, or local governmental 

13 agency, department, or instrumentality. 

14 “(3) Impleader. — A defendant in an action 

15 under paragraph (1) may implead an allocation 

16 party only if the allocation party did not resolve li- 

17 ability to the United States. 

18 “(4) Certification. — ^In commencing or main- 

19 taining an action under section 107 against an allo- 

20 cation party after the expiration of the moratorium 

21 period under subsection (c)(4), the Attorney General 

22 shall certify in the complaint that the defendant 

23 failed to settle the matter based on the share that 

24 the allocation report assigned to the party. 

25 “(5) Response costs. — 
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“(A) Allocation procedure.— The cost 
of implementing the allocation procedure under 
this section, including reasonable fees and ex- 
penses of the allocator, shall be considered as a 
necessary response cost. 

“(B) Funding op orphan shares. — The 
cost attributable to funding an orphan share 
under this section — 

“(i) shall be considered as a necessary 
cost of response cost; and 

“(ii) shall be recoverable in accord- 
ance with section 107 only from an alloca- 
tion party that does not reach a settlement 
and does not receive an administrative 
order under subsection (n) or (p). 

“(r) New Information. — 

“(1) In general. — ^An allocation under this 
section shall be final, except that any settling party, 
including the United States, may seek a new alloca- 
tion with respect to the response action that was the 
subject of the settlement by presenting the Adminis- 
trator with clear and convincing evidence that — 

“(A) the allocator did not have information 
concerning — 
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1 “(i) 35 percent or more of the mate- 

2 rials containing hazardous substances at 

3 the facility; or 

4 “(ii) 1 or more persons not previously 

5 named as an allocation party that eontrib- 

6 uted 15 percent or more of materials con- 

7 taining hazardous substances at the facil- 

8 ily; and 

9 “(B) the information was discovered subse- 

10 quent to the issuance of the report by the allo- 

1 1 cator. 

12 “(2) New allocation. — ^Any new allocation of 

13 responsibility — 

14 “(A) shall proceed in accordance with this 

15 section; 

16 “(B) shall be effective only after the date 

17 of the new allocation report; and 

18 “(C) shell! not alter or affect the original 

19 allocation with respect to any response costs 

20 previously incurred. 

21 “(s) Discretion op Allocator. — A contract by 

22 which the Administrator retain an allocator shall give the 

23 allocator broad discretion to conduct the allocation process 
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1 in a fair, efficient, and impartial manner, and the Admin- 

2 istrator shall not issue any rule or order that limits the 

3 discretion of the allocator in the conduct of the allocation. 

4 “(t) Illegal Activities.— S ection 107 (o), (p), (q), 

5 (r), (s), (t), (u), (v), and (w) and section 112(g) shall not 

6 apply to any person whose liability for response costs 

7 under section 107(a)(1) is otherwise based on any act, 

8 omission, or status that is determined by a court or ad- 

9 ministrative body of competent jurisdiction, within the ap- 

10 plicable statute of limitation, to have been a violation of 

1 1 any Federal or State law pertaining to the treatment, stor- 

12 age, disposal, or handling of hazardous substances if the 

13 violation pertains to a hazardous substance, the release 

14 or threat of release of which caused the incurrence of re- 

15 sponse costs at the vessel or facility.”. 

16 SEC. 504. LIABILITY OF RESPONSE ACTION CONTRACTORS. 

17 (a) Liability op Contractors. — S ection 101(20) 

18 of the Comprehensive Environmental Response, Com- 

19 pensation, and Liability Act of 1980 (42 U.S.C. 9601(20)) 

20 is amended by adding at the end the following: 


21 

“(H) Liability op contractors.- 

- 

22 

“(i) In general. — ^The term 

‘owner 

23 

or operator’ does not include a response 

24 

action contractor (as defined in 

section 

25 

119(e)). 
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“(ii) Liability limitations. — A per- 
son described in clause (i) shall not, in the 
absence of negligence by the person, be 
considered to — 

“(I) cause or contribute to any 
release or threatened release of a haz- 
ardous substance, pollutant, or con- 
taminant; 

“(n) arrange for disposal or 
treatment of a hazardous substance, 
pollutant, or contaminant; 

“(in) arrange with a transporter 
for transport or disposal or treatment 
of a hazardous substance, pollutant, 
or contaminant; or 

“(IV) transport a hazardous sub- 
stance, pollutant, or contaminant. 

“(iii) Exception. — This subpara- 
graph does not apply to a person poten- 
tially responsible under section 106 or 107 
other than a person associated solely with 
the provision of a response action or a 
service or equipment ancillary to a re- 
sponse action.”. 
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(b) National Uniform Negligence Standard. — 
Section 119(a) of the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act of 1980 (42 
U.S.C. 9619(a)) is amended — 

(1) in paragraph (1) by striking “title or under 
any other Federal law” and inserting “title or under 
any other Federal or State law”; and 

(2) in paragraph (2) — 

(A) by striking “(2) Negligence, etc. — 
Paragraph (1)” and inserting the following: 

“(2) Negligence and intentional mis- 
conduct; application op state law. — 

“(A) Negligence and intentional mis- 
conduct. — 

“(i) In general. — ^Paragraph (1)”; 

and 

(B) by adding at the end the following: 

“(ii) Standard. — Conduct under 

clause (i) shall be evaluated based on the 
generally accepted standards and practices 
in effect at the time and place at which the 
conduct occurred. 

“(iii) Plan. — An activity performed 
in accordance with a plan that was ap- 
proved by the Administrator shall not be 
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1 considered to constitute n^^gence under 

2 clause (i). 

3 “(B) Application op state law. — ^Para- 

4 graph (1) shall not t 4 )ply in determining the li- 

5 ability of a response action contractor under the 

6 law of a State if the State has adopted by stat- 

7 ute a law determining the liability of a response 

8 action contractor.”. 

9 (c) Extension op Indbmnipication Authority. — 

10 Section 119(c)(1) of the Comprehensive Environmental 

1 1 Response, Compensation, and Liability Act of 1980 (42 

12 U.S.C. 9619(c)(1)) is amended ly^ adding at the end the 

13 following: “The agreement may apply to a claim for neg- 

14 ligence arising under Federal or State law.”. 

15 (d) Indbmnipication Determinations. — Section 

16 119(c) of the Comprehensive Enviroiunental Response, 

17 Compensation, and Liability Act of 1980 (42 U.S.C. 

18 9619(c)) is amended by striking paragraph (4) and insert- 

19 ing the following: 

20 “(4) Decision to indemnipy. — 

21 “(A) In general. — ^Por each response ac- 

22 tion contract for a vessel or facility, the Admin- 

23 istrator shall make a decision whether to enter 

24 into an indemnification agreement with a re- 

25 sponse action contractor. 
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“(B) Standard. — The Administrator shall 
enter into an indemnification agreement to the 
extent that the potential liability (including the 
risk of harm to public health, safety, environ- 
ment, and property) involved in a response ac- 
tion exceed or are not covered by insurance 
available to the contractor at the time at which 
the response action contract is entered into that 
is likely to provide adequate long-term protec- 
tion to the public for the potential liability on 
fair and reasonable terms (including consider- 
ation of premium, policy terms, and 
deductibles). 

“(C) Diligent efforts. — The Adminis- 
trator shall enter into an indemnification agree- 
ment only if the Administrator determines that 
the response action contractor has made dili- 
gent efforts to obtain insurance coverage from 
non-Pederal sources to cover potential liabil- 
ities. 

“(D) Continued diligent efforts. — 
An indemnification agreement shall require the 
response action contractor to continue, not 
more frequently than annually, to make diligent 
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1 efforts to obtain insurance coverage from non- 

2 Federal sources to cover potential liabilities. 

3 “(E) Limitations on indemnifica- 

4 TION. — An indemnification agreement provided 

5 under this subsection shall include deductibles 

6 and shall place limits on the amount of indem- 

7 nification made available in amounts deter- 

8 mined by the contracting agency to be appro- 

9 priate in light of the unique risk factors associ- 

10 ated with the cleanup activity.”. 

1 1 (e) Indemnification for Threatened Re- 

12 LEASES. — Section 119(c)(5)(A) of the Comprehensive En- 

13 vironmental Response, Compensation, and Liability Act of 

14 1980 (42 U.S.C. 9619(c)(5)(A)) is amended by inserting 

15 “or threatened release” after “release” each place it ap- 

16 pears. 

17 (f) Extension op Coverage to All Response 

18 Actions. — Section 119(e)(1) of the Comprehensive Envi- 

19 ronmental Response, Compensation, and Liability Act of 

20 1980 (42 U.S.C. 9619(e)(1)) is amended— 

21 (1) in subparagraph (D) by striking “canying 

22 out an agreement under section 106 or 122”; and 

23 (2) in the matter foUowing suhparagrfq)h (D) — 
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1 (A) by striking “any remedial action under 

2 this Act at a facility listed on the National Pri- 

3 orities List, or any removal under this Act,” 

4 and inserting “any response action,”; and 

5 (B) by inserting before the period at the 

6 end the following: “or to undertake appropriate 

7 action necessary to protect and restore any nat- 

8 ural resource damaged by the release or threat- 

9 ened release”. 

10 (g) Definition op Response Action Contrac- 

1 1 tor. — Section 119(e)(2)(A)(i) of the Comprehensive Envi- 

12 ronmental Response, Compensation, and Liabihly Act of 

13 1980 (42 U.S.C. 9619(e)(2)(A)(i)) is amended by striking 

14 “and is carrying out such contract” and inserting “cov- 

15 ered by this section and any person (including any sub- 

16 contractor) hired by a response action contractor”. 

17 (h) Surety Bonds. — Section 119 of the Comprehen- 

18 sive Environmental Response, Compensation, and Liahil- 

19 ity Act of 1980 (42 U.S.C. 9619) is amended — 

20 (1) in subsection (e)(2)(C) by striking and 

21 before January 1, 1996,”; and 

22 (2) in subsection (g)(5) by striking “, or after 

23 December 31, 1995”. 

24 (i) National Uniform Statute op Repose. — Sec- 

25 tion 119 of the Comprehensive Environmental Response, 
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1 Compensation, and Liabiiily Act of 1980 (42 U.S.C. 

2 9619) is amended by adding at the end the following: 

3 “(h) Limitation on Actions Against Response 

4 Action Contractors. — 

5 “(1) In general. — No action naay be brought 

6 as a result of the performance of services under a 

7 response contract against a response action contrac- 

8 tor after the date that is 7 years after the date of 

9 completion of work at any facility under the contract 

10 to recover — 

1 1 “(A) iifluiy to properly, real or personal; 

12 “(B) personal iigury or wrongful death; 

13 “(C) other expenses or costs arising out of 

14 the performance of services under the contract; 

15 or 

16 “(D) contribution or indemnity for dam- 

17 ages sustained as a result of an iiquiy de- 

18 scribed in subparagraphs (A) through (C). 

19 “(2) Exception. — ^Paragraph (1) does not bar 

20 recoveiy for a claim caused by the conduct of the re- 

21 sponse action contractor that is grossly neg^gent or 

22 that constitutes intentional misconduct. 
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1 “(3) Indemnification. — ^This subsection does 

2 not affect any right of indemnification that a re- 

3 sponse action contractor may have under this section 

4 or may acquire by contract with any person. 

5 “(i) State Standards op Repose. — Subsections 

6 (a)(1) and (h) shall not apply in determining the liability 

7 of a response action contractor if the State has enacted 

8 a statute of repose determining the liability of a response 

9 action contractor.”. 

10 SEC. 605. release OF EVIDENCE. 

11 (a) Timely Access to Information Furnished 

12 Under Section 104(e). — Section 104(e)(7)(A) of the 

13 Comprehensive Environmental Response, Compensation, 

14 and LiabUity Act of 1980 (42 U.S.C. 9604(e)(7)(A)) is 

15 amended by inserting after “shall be available to the pub- 

16 lie” the following: “not later than 14 days after the 

17 records, reports, or information is obtained”. 

18 (b) Requirement To Provide Potentially Re- 

19 sponsible Parties Evidence of Liability. — 

20 (1) Abatement actions. — Section 106(a) of 

21 the Comprehensive Environment€J Response, Com- 

22 pensation, and Liability Act of 1980 (42 U.S.C. 

23 9606(a)) is amended — 

24 (A) by striking “(a) In addition” and in- 


25 


sorting the following: “(a) Order. — ” 
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1 “(1) In general. — In addition”; and 

2 (B) by adding at the end the following: 

3 “(2) Contents op order. — ^A n order under 

4 paragraph (1) shall provide information concerning 

5 the evidence that indicates that each element of h- 

6 ability described in section 107(a)(1) (A), (B), (C), 

7 and (D), as applicable, is present.”. 

8 (2) Settlements. — Section 122(e)(1) of the 

9 Comprehensive Environmental Response, Compensa- 

10 tion, and Liability Act of 1980 (42 U.S.C. 

11 9622(e)(1)) is amended by inserting after subpara- 

12 graph (C) the following: 

13 “(D) For each potentially responsible 

14 party, the evidence that indicates that each ele- 

15 ment of liability contained in section 107(a)(1) 

16 (A), (B), (C), and (D), as appUcable, is 

17 present.”. 

18 SEC. 506. CONTRIBTmON PROTECTION. 

19 Section 113(f)(2) of the Comprehensive Environ- 

20 mental Response, Compensation, and Liability Act of 

21 1980 (42 U.S.C. 9613(f)(2)) is amended in the first sen- 

22 tence by inserting “or cost recovery” after “contribution”. 
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1 SEC. 607. TREATMENT OF RELIGIOUS, CHARITABLE, SCI- 

2 ENTIFIC, AND EDUCATIONAL ORGANIZA- 

3 HONS AS OWNERS OR OPERATORS. 

4 (a) Definition. — Section 101(20) of the Com- 

5 prehensive Environmental Response, Compensation, and 

6 Liability Act of 1980 (42 U.S.C. 9601(20)) (as amended 

7 by section 502(a)) is amended by adding at the end the 

8 following: 

9 “(I) Religious, charitable, scientific, 

10 AND educational ORGANIZATIONS. — The term 

1 1 ‘owner or operator’ includes an organization de- 

12 scribed in section 501(c)(3) of the Internal Rev- 

13 enue Code of 1986 that is organized and oper- 

14 ated exclusively for religious, charitable, sci- 

15 entific, or educational purposes and that holds 

16 legal or equitable title to a vessel or facility.”. 

17 (b) Limitation on Liability. — Section 107 of the 

18 Comprehensive Environmental Response, Compensation, 

19 and LiabUity Act of 1980 (42 U.S.C. 9607) (as amended 

20 by section 501(b)) is amended by adding at the end the 

21 following: 

22 ‘‘(u) Religious, Charitable, Scientific, and 

23 Educational Organizations. — 
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“(1) Limitation on liability. — Subject to 
paragrfq>h (2), if an organization described in sec- 
tion 101(20)(I) holds legal or equitable title to a ves- 
sel or facility as a result of a charitable gift that is 
allowable as a deduction under section 170, 2055, or 
2522 of the Internal Revenue Code of 1986 (deter- 
mined without regard to dollar limitations), the li- 
ability of the organization shall be limited to the 
lesser of the fair market value of the vessel or facil- 
ity or the actual proceeds of the sale of the vessel 
or facility received by tlie organization. 

“(2) Conditions. — ^In order for an organiza- 
tion described in section 101(20)(I) to be eligible for 
the limited liability described in paragraph (1), the 
organization shall — 

“(A) provide full cooperation, assistance, 
and vessel or facility access to persons author- 
ized to conduct response actions at the vessel or 
facility, including the cooperation and access 
necessaiy for the installation, preservation of 
integrity, operation, and maintenance of any 
complete or partial response action at the vessel 
or facility; 
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1 “(B) provide full cooperation and assist- 

2 ance to the United States in identifying and lo- 

3 eating persons who recently owned, operated, or 

4 otherwise controlled activities at the vessel or 

5 facility; 

6 “(C) establish by a preponderance of the 

7 evidence that all active disposal of hazardous 

8 substances at the vessel or facility occurred be- 

9 fore the organization acquired the vessel or fa- 

10 cility; and 

11 “(D) establish by a preponderance of the 

12 evidence that the organization did not cause or 

13 contribute to a release or threatened release of 

14 hazardous substances at the vessel or facility. 

15 “(3) Limitation. — Nothing in this subsection 

16 affects the liability of a person other than a person 

17 described in section 101(20)(I) that meets the eondi- 

18 tions specified in paragraph (2).”. 

19 SEC. 608. COMMON CARRIERS. 

20 Section 107(b)(3) of the Comprehensive Environ- 

21 mental Response, Compensation, and Liability Act of 

22 1980 (42 U.S.C. 9607(b)(3)) is amended by striking “a 

23 published tariff and acceptance” and inserting “a con- 

24 tract”. 
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1 SEC. SOS. UMITAIION ON LIABILITY OF RAIUtOAD OWN- 

2 Elta 

3 Section. 107 of the Comprehensive Environmental Be- 

4 sponse, Compensation, and Liability Act of 1980 (42 

5 U.S.C. 9607) (as amended by section 507(b)) is amended 

6 by adding at the end the following: 

7 “(v) Limitation on Liability op Railroad Own- 

8 ERS. — ^Notwithstanding subsection (a)(1), a person that 

9 does not impede the performance of a response action or 

10 natural resource restoration shall not be liable under this 

1 1 Act to the extent that liability is based solely on the status 

12 of the person as a railroad owner or operator of a spur 

13 track, including a spur track over land subject to an ease- 

14 ment, to a facility that is owned or operated by a person 

15 that is not affiliated with tiie railroad owner or operator, 

16 if— 

17 “(1) the spur track provides access to a main 

18 line or branch line track that is owned or operated 

19 by the railroad; 

20 “(2) the spur track is 10 miles long or less; and 

21 “(3) the railroad owner or operator does not 

22 cause or contribute to a release or threatened release 

23 at the spur track.”. 
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8KC. S16^ jUMBlLOT OF SKOTOUeBS. 

(a) Definitions. — Section 101 of the Comprehen- 
sive Environmental Ke^nse, Compensation, and Liabil- 
ity of 1980 (42 U.S.C. 9601) (as ammided by section 
501(a)) is amended adding *4 the end the foJlowii^; 
“(47) RecyclabM! material.— The term W 
cyet^le material — 

“(A) means — 

“(i) scrap ^ass, paper, plastic, rub- 
ber, or terfile; 

“(ii) scrap metal; and 
“(hi) a spent batteiy; and 
“(B) inelndes samali amounts of ai^ type of 
material that is incident to or adherent to ma- 
terial described in ^bparagr^di (A) as a r^lt 
of the normal and eustoinaiy use of tiie mate- 
rial prior to the exhaustion of the useftil life of 
the material. 

“(48) Scrap metal.— T)ie term ‘ser^ 
metal’ — 

“(A) means — 

“(i) scrt^> met^ (as that term is de- 
fined by the Administrator for purpose of 
the SoUd Waste Di^mssl Act (42 U.S,C, 
6901 et seq.) in section 261.1(e)(6) of title 
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40, Code of Federal Regulations, or any 
successor regulation); and 

“(ii) a metal byproduct (such as slag, 
skimming, or dross) that is not 1 of the 
primary products of, and is not solely or 
separately produced by, a production proc- 
ess; but 

“(B) does not include — 

“(i) any steel shipping container 
that — 

“(I) has (or, when intact, had) a 
capacity of not less than 30 and not 
more than 3,000 liters; and 

“(II) has any hazardous sub- 
stance contained in or adherent to it 
(not . including any small pieces of 
metal that may remain after a haz- 
ardous substance has been removed 
from the container or any alloy or 
other material that may be chemically 
or metallurgically bonded in the steel 
itself); or 

“(ii) any material described in sub- 
paragraph (A) that the Administrator may 
by regulation exclude from the meaning of 
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1 the term based on a finding that inclusion 

2 of the material within the meaning of the 

3 term would result in a threat to human 

4 health or the environment.”. 

5 (b) Liability op Recyclers. — Section 107 of the 

6 Comprehensive Environmental Response, Compensation, 

7 and Liability Act of 1980 (42 U.S.C. 9607) (as amended 

8 by section 509) is amended by adding at the end the fol- 

9 lowii^ 

10 “(w) Liabiuty op Recyclers. — 

11 “(1) Applicability op subsection. — Subject 

12 to paragraph (10), this subsection shall be applied to 

13 determine the liability of any person with respect to 

14 a transaction engaged in before, on, or after the 

15 date of enactment of this subsection. 

16 “(2) Relief prom liability.— Except as pro- 

17 vided in paragraph (6), a person that arranges for 

18 the recycling of recyclable material shall not be liable 

19 under subsection (a)(1) (C) or (D). 

20 “(3) Scrap glass, paper, plastic, rubber, 

21 OR textile. — ^Por the purposes of paragraph (2), a 

22 person shall be considered to arrange for the re<y- 

23 cling of scrap ^ass, paper, plastic, rubber, or textile 
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1 if the person sells or otherwise arranges for the reey- 

2 cling of the recyclable material in a transaction in 

3 which, at the time of the treinsaction — 

4 “(A) the recyclable material meets a com- 

5 mercial specification; 

6 “(B) a market exists for the recyclable ma- 

7 terial; 

8 “(C) a substantial portion of the recyclable 

9 material is made available for use eis a feed- 

10 stock for the manufacture of a new saleable 

11 product; and 

12 “(D)(i) the recyclable material is a replace- 

13 ment or substitute for a virgin raw material; or 

14 “(ii) the product to be made from the recy- 

15 clable material is a replacement or substitute 

16 for a product made, in whole or in part, fi'om 

17 a virgin raw material. 

18 “(4) Scrap metal. — For the purposes of para- 

19 graph (2), a person shall be considered to arrange 

20 for the recycUng of scrap metal if the person sells 

21 or otherwise arranges for the recycling of the scrap 

22 metal in a transaction in which, at the time of the 

23 transaction — 
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“(A) the conditions stated in subpara- 
graphs (A) through (D) of paragraph (3) are 
met; and 

“(B) in the case of a transaction that oc- 
curs after the effective date of a standard, es- 
tablished by the Administrator by regulation 
under the Solid Waste Disposal Act (42 U.S.C. 
6901 et seq.), regarding the storage, transport, 
management, or other activity associated with 
the recycling of scrap metal, the person is in 
compliance with the standard. 

“(5) Spent batteries. — 

“(A) In general. — For the purposes of 
paragraph (1), a person shall be considered to 
arrange for the recycling of a spent lead-acid 
battery, nickel-cadmium battery, or other bat- 
teiy if the person sells or otherwise arranges for 
the recycling of the batteiy in a transaction in 
which, at the time of the transaction — 

“(i) the conditions stated in subpara- 
graphs (A) throu^ (D) of paragraph (3) 
are met; 

“(ii) the person does not reclaim the 
valuable components of the batteiy; and 
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“(iii) in the case of a transaction that 
occurs after the effective date of a stand- 
ard, established by the Administrator by 
regulation under authority of the Solid 
Waste Disposal Act (42 U.S.C. 6901 et 
seq.) or the Mereuiy-Containing and Re- 
char^ahle Battery Management Act), re- 
garding the storage, transport, manage- 
ment, or other activity associated with the 
recycling of batteries, the person is in com- 
pliance with the standard. 

“(B) TolXiING arrangements. — A person 
that, by contract, arranges for reclamation and 
smelting of a battery by a third party not a 
party to a transaction under subparagraph (A) 
and receives from the third party material re- 
claimed from the battery shall not, by reason of 
the receipt of the reclaimed material, be consid- 
ered to reclaim the valuable components of the 
battery for purposes of subparagraph (A)(ii). 
“(6) Grounds for establishing liabil- 
ity. — 

“(A) In general. — A person that ar- 
ranges for the recycling of recyclable material 
that would be liable under subsection (a)(1) (C) 
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or (D) but for paragraph (2) shall be liable not- 
withstanding that paragraph if — 

“(i) the person has an objectively rea- 
sonable basis to believe at the time of the 
recycling transaction that — 

“(I) the recyclable material will 
not be recycled; 

“(11) the recyclable material will 
be burned as fuel, for energy recovery 



•8 8 IS 



292 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


220 

“(IV) a hazardous substance has 
been added to the recyclable material 
for purposes other than processing for 
recycling; 

“(ii) the person fails to exercise rea- 
sonable care with respect to the manage- 
ment or handling of the recyclable material 
(for which purpose a failure to adhere to 
customary industiy practices current at 
the time of the recycling transaction de- 
signed to mini mize, through source control, 
contamination of the recyclable material by 
hazardous substances shall be eonsidered 
to be a failure to exercise reasonable care); 
or 

“(iii) any item of the recyclable mate- 
rial contains — 

“(I) polychlorinated biphenjis at 
a concentration in excess of 50 parts 
per milli on (or any different con- 
centration specified in any applicable 
standard that may be issued under 
other Federal law after the date of en- 
actment of this subsection); or 
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“(II) in the case of a transaction 
involving scrap paper, any concentra- 
tion of a hazardous substance that the 
Administrator determines by regula- 
tion, issued after the date of enact- 
ment of this subsection and before the 
date of the transaction, to he likely to 
cause significant risk to human health 
or the environment as a result of its 
inclusion in the paper recyehng proc- 
ess. 

“(B) Objectively reasonable basis 
FOR BELIBP. — Whether a person has an objec- 
tively reasonable basis for belirf described in 
subparagraph (A)(i) shall be determined using 
criteria that include — 

“(i) the size of the person’s business; 
“(ii) customaiy industiy practices (in- 
cluding practices designed to minimi ze, 
through source control, contamination of 
re(^lable material by hazardous sub- 
stances); 

“(iii) the price paid or received in the 
re(^ling transaction; and 
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1 “(iv) the ability of the person to de- 

2 tect the nature of the consuming facility’s 

3 operations concerning handling, processing, 

4 or reclamation of the recyclable material or 

5 other management activities associated 

6 with the recyclable material. 

7 “(7) Regulations. — The Administrator may 

8 issue a regulation that clarifies the meaning of any 

9 term used in this subsection or by any other means 

10 makes clear the application of this subsection to any 

1 1 person. 

12 “(8) Liability for attorney’s pees for 

13 certain actions. — A person that, after the date of 

14 enactment of this subsection, commences a civil ac- 

15 tion in contribution against a person that is not lia- 

16 ble by operation of this subsection shall be liable to 

17 that person for all reasonable costs of defending the 

18 action, including all reasonable attorney’s fees and 

19 expert witness fees. 

20 “(9) Relationship to liability under 

21 other laws. — Nothing in this subsection shall af- 

22 feet — 

23 “(A) liability under any other Federal, 

24 State, or local law (including a regulation); or 


•8 8 IS 



295 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 

25 


223 

“(B) the authority of the Administrator to 
issue regulations under the Solid Waste Dis- 
posal Act (42 U.S.C. 6901 et seq.) or any other 
law. 

“(10) Transition rules. — 

“(A) Decree or order entered prior 
TO JANUARY 1, 1997. — ^This subsection shall not 
affect any judicial decree or order that was en- 
tered or any administrative order that became 
effective prior to January 1, 1997, unless, as of 
the date of enactment of this subsection, tiie ju- 
dicial decree or order remained subject to ap- 
peal or the administrative order remained sub- 
ject to judicial review. 

“(B) Decree or order entered on or 
AFTER JANUARY 1, 1997. — Any consent decree 
with the United States, administrative order, or 
judgment in favor of the United States that 
was entered, or in the case of an administrative 
order, became effective, on or after Januaiy 1, 
1997, and before the date of enactment of this 
subsection shall be reopened at the request of 
any party to the reQ^cling transaction for a de- 
termination of the party’s hability to the United 
States based on this subsection. 
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“(C) Effect on nonebcyclers. — 

“(i) Costs borne by the united 
STATES. — ^AU costs attributable to a recy- 
cling transaction that, absent this sub- 
section, would be borne by a person that is 
relieved of habihty (in whole or in part) by 
this subsection shall be borne by the Unit- 
ed States, to the extent that the person is 
relieved of Uability. 

“(ii) No RECOVERY FROM THE UNIT- 
ED STATES. — ^Notwithstanding clause (i), 
no person shall be entitled to recover any 
sums paid to the United States prior to 
the date of enactment of this subsection in 
satisfaction of any liability attributable to 
a recycUng transaction. 

“(D) Contribution among parties to 
RECYCLING TRANSACTIONS. — Notwithstanding 
the other provisions of this subsection, a person 
that is relieved of liability by this subsection, 
but incurred response costs for a response ac- 
tion taken prior to the date of enactment of this 
subsection, may bring a civil action for con- 
tribution for the costs against — 
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“(i) any person that is liable under 
section 107(a)(1) (A) or (B)j or 

“(ii) any person that, before the date 
of enactment of this subsection — 

“(I) received and failed to comply 
with an administrative order issued 
under section 104 or 106; or 

“(II) received and did not accept 
a written offer from the United States 
to enter into a consent decree or ad- 
ministrative order.”. 


12 TITLE VI— FEDERAL FACILITIES 


13 SEC. 601. T«AN8Fm OF AUTHORITIES. 

14 Section 120 of the Comprehensive Environmental Re- 

15 sponse, Compensation, and Liability Act of 1980 (42 

16 U.S.C. 9620) is amended by striking subsection (g) and 

17 inserting the following: 

18 “(g) Transfer op Authorities. — 

19 “(1) Definitions. — ^In this section: 

20 “(A) Interagency agreement. — T he 

21 term ‘interagency agreement’ means an inter- 

22 agency agreement under this section. 

23 “(B) Transfer agreement. — T he term 

24 


25 
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‘transfer agreement’ means a transfer agree- 
ment under paragraph (3). 
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“(C) Tbansfbese state. — ^The tern 
‘transferee State’ means a State to which au- 
thoriti^ have been tmnsfcrred under a transfer 
agreement. 

“(2) State application px)r transfer op 
AUTHORITIES. — State may apply to the Adminis* 
trator to exercise the authorities vested in the Ad- 
ministrator under this Act at any facility located in 
the State that is — 

“(A) owned or operated by any depart* 
ment, agency, or instrumentality of the United 
States (inehiding die executive, legislative, and 
judicial branch^ of go^mment); and 

“(B) listed on the National Priorities List, 
“(3) Transfer of authorities.— . 

“(A) Determinations.— The Adminis- 
trator shall enter into a transfer agreement to 
transfer to a State the authorities described in 
parap'aph (2) if the Administrator determinr^ 
that — 

“(i) the State has the ability to exer- 
cise suds authorities in accordance with 
this Act, including adequate legal author- 
ity, financial and personnel resources, or- 
ganization, and erqiertise; 
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“(ii) the State has demotistnited 
rienee in exemsing simitar anthorities; 

"(in) tihe St^ has agreed to be 
bound by all Federal requirements and 
standards under section 133 govemii^ the 
design and implementation of the facility 
evaluation, remedial action plan, and reme- 
dial design; and 

“(iv) the State iuus agreed to abide by 
the terms of any inteiageaQr j^reement or 
agreements cowering the Federal facility or 
faciliti^ with r®peet to which authorities 
are being transferred in effect at the time 
of the transfer of authorities. 

“(B) Contents of transfer aoeeb- 
MENT, — transfer agreement — 

“(i) shall incorporate the determina- 
tions of the Administrator under subpara- 
graph (A); and 

“(ii) in the case of a transfer agree- 
ment covering a fecih^ with r^pect to 
which there is no interagency agreement 
that speciBes a dispute resolution proeei^, 
sh^ require that within 120 days after the 
effecjtive date of the timisfer agreement. 
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the State shall agree with the head of the 
Federal department, agency, or instrumen- 
tality that owns or operates the facility on 
a process for resolution of any disputes be- 
tween the State and the Federal depart- 
ment, agency, or instrumentahty regarding 
the selection of a remedial action for the 
facility; and 

“(iii) shall not impose on the trans- 
feree State any term or condition other 
than that the State meet the requirements 
of subparagraph (A). 

“(4) Effect of transfer. — 

“(A) State authorities.— A transferee 
State — 

“(i) shall not be deemed to be an 
agent of the Administrator but shall exer- 
cise the authorities transferred under a 
transfer agreement in the name of the 
State; and 

“(ii) shall have exclusive authority to 
exercise authorities that have been trans- 
ferred. 
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1 “(B) Effect on interagency agrbb- 

2 MBNTS. — Nothing in this subsection shall re- 

3 quire, authorize, or permit the modification or 

4 revision of an interagency agreement covering a 

5 facility with respect to which authorities have 

6 been transferred to a State under a transfer 

7 agreement (except for the substitution of the 

8 transferee State for the Administrator in the 

9 terms of the interagency agreement, including 

10 terms stating obligations intended to preserve 

11 the confidentiality of information) without the 

12 written consent of the Governor of the State 

13 and the head of the department, agency, or in- 

14 strumentality. 

15 “(5) Selected remedial action. — The reme- 

16 dial action selected for a facility under section 133 

17 by a transferee State shall constitute the only reme- 

18 dial action required to be conducted at the facihty, 

19 and the transferee State shall be precluded from en- 

20 forcing any other remedial action requirement under 

21 Federal or State law, except for — 

22 “(A) any corrective action under the Solid 

23 Waste Disposal Act (42 U.S.C. 6901 et seq.) 

24 that was imtiat«l prior to the date of enact- 

25 ment of this subsection; and 
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1 “(B) any remedial action in excess of re- 

2 medial action under section 133 that the State 

3 seleete in accordance with paragraph (10). 

4 “(6) Deadline. — 

5 “(A) In qbneral. — ^The Administrator 

6 shall make a determination on an application by 

7 a State under paragraph (2) not later than 120 

8 days after the date on which the Administrator 

9 receives the application. 

10 “(B) Failure to act. — ^I f the Adminis- 

1 1 trator does not issue a notice of approval or no- 

12 tice of disapproval of an application within the 

13 time period stated in subparagraph (A), the ap- 

14 plication shall be deemed to have been granted. 

15 “(7) Resubmission op application. — 

16 “(A) In general. — ^If the Administrator 

17 disapproves an application under paragraph (1), 

18 the State may resubmit the application at any 

19 time after receiving the notice of disapproval. 

20 “(B) Failure to act. — ^I f the Adminis- 

21 trator does not issue a notice of approval or no- 

22 tice of disapproval of a resubmitted application 

23 within the time period stated in paragraph 

24 (6)(A), the resubmitted application shaU be 

25 deemed to have been granted. 
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1 “(8) Judicial review. — ^T he State (but no 

2 other person) shall be entitled to judicial review 

3 under section 113(b) of a disapproval of a resubmit- 

4 ted application. 

5 “(9) Withdrawal op authorities. — ^T he Ad- 

6 ministrator may withdraw the authorities trans- 

7 ferred under a transfer agreement in whole or in 

8 part if the Administrator determines that the 

9 State — 

10 “(A) is exercising the authorities, in whole 

11 or in part, in a manner that is inconsistent with 

12 the requirements of this Act; 

13 “(B) has violated the transfer agreement, 

14 in whole or in part; or 

15 “(C) no longer meets one of the require- 

16 ments of paragraph (3). 

17 “(10) State cost responsibility. — ^T he 

18 State may require a remedial action that exceeds the 

19 remedial action selection requirements of section 121 

20 if the State pays the incremental cost of implement- 

21 ing that remedial action over the most cost-effective 

22 remedial action that would result from the applica- 

23 tion of section 133. 

24 “(11) Dispute resolution and enporce- 

25 MBNT. — 
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“(A) Dispute resolution. — 

“(i) Facilities covered by both a 

TRANSFER AGREEMENT AND AN INTER- 
AGENCY AGREEMENTS. — ^In the ease of a 
facility with respect to which there is both 
a transfer agreement and an interagen<y 
agreement, if the State does not concur in 
the remedial action proposed for selection 
by the Federal department, agency, or in- 
strumentality, the Federal department, 
agency, or instrumentality and the State 
shall engage in the dispute resolution proc- 
ess provided for in the interagen<y agree- 
ment, except that the final level for resolu- 
tion of the dispute shall be the head of the 
Federal department, agency, or instrumen- 
tality and the Governor of the State. 

“(ii) Facilities covered by a 

TRANSFER AGREEMENT BUT NOT AN 
INTERAGENCY AGREEMENT. — ^In the case 
of a facility with respect to which there is 
a transfer agreement but no interagency 
agreement, if the State does not «)ncur in 
the remedial action proposed for selection 
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by the Federal department, agency, or in- 
strumentality, the Federal department, 
^ncy, or instrumentality and the State 
shall engage in dispute resolution as pro- 
vided in paragr^h (3)(B)(ii) under which 
the final level for resolution of the dispute 
shall be the head of the Federal depart- 
ment, agency, or instrumentality and the 
Governor of the State. 

“(iii) Failure to resolve. — ^If no 
agreement is reached between the head of 
the Federal department, agenQr, or instru- 
mentality and the Governor in a dispute 
resolution process under clause (i) or 
(ii), the Governor of the State shall make 
the final determination regarding selection 
of a remedial action. To compel implemen- 
tation of the State’s selected remedy, the 
State must bring a civil action in United 
States district court. 

“(B) Enforcement. — 

“(i) Authority; jurisdiction.— An 
interagency agreement with respect to 
which there is a transfer agreement or an 
order issued by a transferee State shall be 
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enfore^le by a transferee State or by the 
Federal department, agen<^, or instrumen- 
tality that is a parly to the interagency 
agreement only in the United States dis- 
trict court for the disbiet in which the fa- 
cility is located. 

“(ii) Remedies. — T he district court 
shall — 

“(I) enforce compliance with any 
provision, standard, r^ulation, condi- 
tion, requirement, order, or final de- 
termination that has become effective 
under the interagency agreement; 

“(n) impose any appropriate civil 
penally provided for any violation of 
an interagen^ agreement, not to ex- 
ceed $25,000 per day; 

“(in) compel implementation of 
the selected remedial action; and 

“(IV) review a challenge by the 
Federal department, agency, or in- 
strumentality to bie remediid action 
selected ly the State under this sec- 
tion, in accordance with section 
113(3). 


25 
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1 “(12) Community participation. — If, prior to 

2 the date of enactment of this section, a Federal de- 

3 partment, agencg^, or instrumentality had established 

4 for a facility covered by a transfer agreement a facil- 

5 ity-speeific advisory board or other community-based 

6 advisory group (designated as a ‘site-specific advi- 

7 soiy board’, a ‘restoration advisory board’, or other- 

8 wise), and the Administrator determines that the 

9 board or group is willing and able to perform the re- 

10 sponsihilities of a community response organization 

11 under section 117(e)(2), the board or group — 

12 “(A) shall be considered to be a commu- 

13 nity response organization for the purposes of 

14 section 117 (e) (2), (3), (4), and (9), and (g) 

15 and sections 131 and 133; but 

16 “(B) shall not be required to comply with, 

17 and shall not be considered to be a community 

18 response organization for the purposes of, sec- 

19 tion 117 (e) (1), (5), (6), (7), or (8) or (f).”. 

20 SEC. mz. UBOTATION ON CRIMINAL LIABILITY OF FED- 

21 EBAL OFFICERS, EMPLOYEES, AND AGENTa 

22 Section 120 of the Comprehensive Bnviroiunental Re- 

23 sponse. Compensation, and Liability Act of 1980 (42 

24 U.S.C. 9620) is amended by adding at the end the foEow- 

25 ing: 
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1 “(k) CeiminaIi Liability. — ^NotwitJmtanding any 

2 other provision of this Act or any other law, an officer, 

3 employee, or agent of the United States shall not be held 

4 criminally liable for a failure to comply, in any fiscal year, 

5 with a requirement to take a response action at a facUity 

6 that is owned or operated by a department, agency, or in- 

7 strumentality of the United States, under tiiis Act, the 

8 Solid Waste Disposal Act (42 U.S.C. 6901 et seq.), or any 

9 other Federal or State law unless — 

10 “(1) the officer, employee, or agent has not 

1 1 ftiUy performed any direct responsibility or delegated 

12 responsibility that the officer, employee, or agent 

13 had under Executive Order 12088 (42 U.S.C. 4321 

14 note) or any other delation of authority to ensure 

15 that a request for funds sufficient to take the re- 

16 sponse action was included in the President's budget 

17 request under section 1105 of title 31, United States 

18 Code, for that fiscal year; or 

19 “(2) appropriated funds were available to pay 

20 for the response action.”. 

21 SEC. 603. INNOVATIVE TECHNOLOGIES FOR REMEDIAL AC- 

22 TI<»^ AT FEDERAL FACIUmEa 

23 (a) In General. — Section 311 of the Comprehensive 

24 Environmental Response, Compensation, and Liabihty Act 
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1 of 1980 (42 U.S.C, 9660) is amended by adding at the 

2 end the following: 

3 “(h) Federal Facilities. — 

4 “(1) Designation. — ^The President may dcs- 

5 ignate a facility that is owned or operated by any de- 

6 partment, agen^^, or instrumentality of the United 

7 States, and that is listed or proposed for listing on 

8 the National Priorities List, to facilitate the re- 

9 search, development, and application of innovative 

10 technologies for remedial action at the facility. 

11 “(2) Use op facilities. — 

12 “(A) In general. — A facility designated 

13 under paragraph (1) shall be made available to 

14 Federal departments and agencies. State de- 
ls partments and agencies, and public and private 

16 instrumentalities, to carry out activities de- 

17 scribed in paragraph (1). 

18 “(B) Coordination. — The Adminis- 

19 trator — 

20 “(i) shall coordinate the use of the fa- 

21 cilities with the departments, agencies, and 

22 instrumentahties of the United States; and 

23 “(ii) may approve or deny the use of 

24 a particular innovative technology for re- 

25 medial action at any such facility. 
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1 “(3) Considerations. — 

2 “(A) Evaluation op schedules and 

3 PENALTIES. — ^In considering whether to permit 

4 the application of a particular innovative tech- 

5 nology for remedial action at a facility des- 

6 ignated under paragraph (1), the Administrator 

7 shall evaluate the schedules and penalties appli- 

8 cable to the faeiUty under any agreement or 

9 order entered into under section 120. 

10 “(B) Amendment op agreement or 

1 1 ORDER. — If, after an evaluation under subpara- 

12 graph (A), the Administrator determines that 

13 there is a need to amend any agreement or 

14 order entered into pursuant to section 120, the 

15 Administrator sbaU comply with all provisions 

16 of the agreement or order, respectively, relating 

17 to the amendment of the agreement or order.”. 

18 (b) Report to Congress. — Section 311(e) of Com- 

19 prehensive Environmental Response, Compensation, and 

20 Liability Act of 1980 (42 U.S.C. 9660(e)) is amended — 

21 (1) by striking “At the time” and inserting the 

22 following: 

23 “(1) In general.— A t the time”; and 

24 (2) by adding at the end the following; 
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1 “(2) Additionaij infobmation, — A report 

2 under paragraph (1) shall include information on the 

3 use of facilities described in subsection (h)(1) for the 

4 research, development, and application of innovative 

5 technologies for remedial activity, as authorized 

6 under subsection (h).”. 

7 TITLE Vn— NATURAL RESOURCE 

8 DAMAGES 

9 SBC. 701. BBSTORATION OF NATUBAL RESOURCES. 

10 Section 107(f) of the Comprehensive Environmental 

11 Response, Compensation, and Liability Act of 1980 (42 

12 U.S.C. 9607(f)) is amended— 

13 (1) by inserting “NATURAL RESOURCE Dam- 

14 AGES.—” after “(£)”; 

15 (2) by striking “(1) Natural Resources Li- 

16 ABILITY. — ^In the case” and inserting the foDowing: 

17 “(1) Liability. — 

18 “(A) In general. — ^In the case”; and 

19 (3) in paragraph (1)(A), as designated by para- 

20 gi'oph (2) — 

21 (A) by inserting after the fourth sentence 

22 the following: “Sums recovered by an Indian 

23 tribe as trustee under this subsection shall be 

24 available for use only for restoration, replace- 

25 ment, or acquisition of the equivalent of such 
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natural resources by the Indian tribe. A res- 
toration, replacement, or acquisition conducted 
by the United States, a State, or an Indian 
tribe shall proceed only if it is technologically 
feasible from an engineering perspective at a 
reasonable cost and consistent with all known 
or anticipated response actions at or near the 
facility.”; and 

(B) by striking “The measure of damages 
in any action” and all that follows throu^ the 
end of the paragraph and inserting the follow- 
ing: 

“(B) Limitations on liability. — 

“(i) Measure op damages. — The 
measure of damages in any action for dam- 
ages for iiqury to, destruction of, or loss of 
natural resources shall be hmited to — 

“(I) the reasonable costs of res- 
toration, replacement, or acquisition 
of the equivalent of natural resources 
that suffer iiyury, destruction, or loss 
caused by a release; and 

“(II) the reasonable costs of as- 
sessing damages. 
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“(ii) Nonuse values. — There shall 
be no recovery under this Act for any im- 
pairment of nonuse values. 

“(iii) No DOUBLE RECOVERY. — A per- 
son that obtains a recovery of damages, re- 
sponse costs, assessment costs, or any 
other costs under this Act for the costs of 
restoring an ipjury to or destruction or 
loss of a natural resource (including iigury 
assessment costs) shall not be entitled to 
recovery under this Act or any other Fed- 
eral or State law for the same ipjuiy to or 
destruction or loss of the natural resource, 
“(iv) Restrictions on recovery. — 
“(I) Limitation on lost use 
damages. — There shall be no recov- 
ery from any person under this sec- 
tion for the costs of a loss of use of 
a natural resource for a natural re- 
source injury, destruction, or loss that 
occurred before December 11, 1980. 

“(II) Restoration, replace- 
ment, OR acquisition. — There shall 
be no recovery from any person under 
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this section for the costs of restora- 
tion, replacement, or acquisition of 
the equivalent of a natural resource if 
the natural resource iiquiy, destruc- 
tion, or loss for which the restoration, 
replacement, or acquisition is sought 
and the release of the hazardous sub- 
stance from which the ii\juiy resulted 
occurred wholfy before December 11, 
1980.”. 


1 1 SEC. 702. ASSESSBIENT OF INJURY TO AND RESTORATION 


12 


OF NATURAL RESOURCES. 


13 (a) Natural Resoutob Injury and Restoration 

14 Assessments. — Section 107(f)(2) of the Comprehensive 

15 Environmental Response, Compensation, and Liability Act 

16 of 1980 (42 U.S.C. 9607(f)(2)) is amended by striking 

17 subparagraph (C) and inserting the following: 

18 “(C) Natural resource injury and 


19 restoration assessment. — 


20 


“(i) Regulation. — A natural re- 


21 source injury and restoration assessment 

22 conducted for the purposes of this Act 

23 made by a Federal, State, or tribal trustee 

24 shall be performed, to the extent prac- 

25 ticable, in accordance with — 
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“(I) the regulation issued under 
section 301(c); and 

“(n) generally accepted scientific 
and technical standards and meth- 
odologies to ensure the validity and 
reliability of assessment results. 

“(ii) Facility-specific condi- 
tions. — Iiguiy assessment, restoration 
planning, and quantification of restoration 
costs shall, to the extent practicable, be 
based on facility-specific information. 

“(iii) Recoverable costs. — A trust- 
ee’s claim for assessment costs — 

“(I) may include only — 

“(aa) costs that arise from 
work performed for the purpose 
of assessing iifluiy to a natural 
resource to support a claim for 
restoration of the natural re- 
source; and 

“(bb) costs that arise ftum 
developing and evaluating a rea- 
sonable range of alternative res- 
toration measures; but 
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“(n) may not include the costs of 
conducting any type of study relying 
on the use of contingent valuation 
methodology. 

“(iv) Payment period.: — ^In a ease in 
which injury to or destruction or loss of a 
natural resource was caused by a release 
that occurred over a period of years, pay- 
ment of damages shall be permitted to be 
made over a period of years that is appro- 
priate in view of the period of time over 
which the damages occurred, the amount 
of the damages, the financial ability of the 
responsible party to pay the damages, and 
the time period over which and the pace at 
which expenditures are expected to be 
made for restoration, replacement, and ac- 
quisition activities. 

“(v) Trustee restoration 

PLiANS. — 

“(I) Administrative record.— 
Participating natural resource trust- 
ees may designate a lead administra- 
tive trustee or trustees. The lead ad- 
ministrative trustee may establish an 
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administrative record on which the 

2 

trustees will base the selection of a 

3 

plan for restoration of a natural re- 

4 

source. The restoration plan shall in- 

5 

clude a determination of the nature 

6 

and extent of the natural resource in- 

7 

juiy. The administrative record shall 

g 

be made available to the public at or 

9 

near the facility at which the release 

10 

occurred. 

11 

“(II) Public participation. — 

12 

The Administrator shall issue a regu- 

13 

lation for the participation of inter- 

14 

ested persons, including potentially re- 

15 

sponsible parties, in the development 

16 

of the administrative record on which 

17 

the trustees will base selection of a 

18 

restoration plan and on which judicial 

19 

review of restoration plans will be 

20 

based. The procedures for participa- 

21 

tion shall include, at a minimum, each 

22 

of the requirements stated in section 

23 

113(k)(2)(B).". 
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1 (b) Regulations. — Section 301 of the Comprehen- 

2 sive Environmental Response, Compensation, and Liabil- 

3 ity Act of 1980 (42 U.S.C. 9651) is amended by striking 

4 subsection (e) and inserting the following: 

5 “(c) Regulations for Injury and Restoration 

6 Assessments. — 

7 “(1) In general. — The President, acting 

8 through Federal officials designated by the National 

9 Contingency Plan under section 107(f)(2), shall 

10 issue a regulation for the assessment of iiyuiy to 

1 1 natural resources and the costs of restoration of nat- 

12 ural resources (including the costs of assessment) 

13 for the purposes of this Act and for determination 

14 of the time periods in which payment of damages 

15 will be required. 

16 “(2) Contents. — The regulation under para- 

17 graph (1) shall — 

18 “(A) specify protocols for conducting as- 

19 sessments in individual cases to determine the 

20 ipjuiy, destruction, or loss of natural resources; 

21 “(B) identify the best available procedures 

22 to determine the reasonable costs of restoration 

23 and assessment; 

24 “(C) take into consideration the ability of 

25 a natural resource to recover naturaOy and the 
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availabilily of replacement or alternative re- 
sources; 

“(D) provide for the designation of a sin^e 
lead Federal decisionmaking trustee for each 
facility at which an iiyury to natural resources 
has occurred within 180 daj^ after the date of 
first notice to the responsible parties that an 
assessment of ipjuiy and restoration alter- 
natives will be made; and 

“(E) set forth procedures under which — 
“(i) all pending and potential trustees 
identify the injured natural resources with- 
in their respective trust responsibilities, 
and the authority under which such re- 
sponsibilities are established, as soon as 
practicable after the date on which a re- 
lease occurs; 

“(ii) assessment of iiyuiy and restora- 
tion alternatives will be coordinated to the 
greatest extent practicable between the 
lead Federal decisionmaking trustee and 
any present or potential State or tribal 
trustees, as applicable; and 
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1 “(iii) time periods for payment of 

2 damages in accordance with section 

3 107(f)(2)(C)(iv) shaU be determined. 

4 “(3) Deadline for issuance op rbgula- 

5 TION; periodic REVIEW. — The regulation under 

6 paragraph (1) shall be issued not later than 1 year 

7 after the date of enactment of the Superfund Clean- 

8 up Acceleration Act of 1997 and shall be reviewed 

9 and revised as appropriate every 5 years.”. 

10 SEC. 703. CONSISTENCY BETWEEN RESPONSE ACTIONS 

1 1 AND RESOURCE RESTORATION STANDARDa 

12 (a) Restoration Standards and Altbr- 

13 NATIVES. — Section 107(f) of the Comprehensive Environ- 

14 mental Response, Compensation, and Liability Act of 

15 1980 (42 U.S.C. 9607(f)) is amended by adding at the 

16 end the following: 

17 “(3) Compatibiuty with remedial ac- 

18 TION. — Both response actions and restoration meas- 

19 ures may be implemented at the same facility, or to 

20 address releases from the same facility. Such re- 

21 sponse actions and restoration measures shall not be 

22 inconsistent with one another and shall be imple- 

23 mented, to the extent practicable, in a coordinated 

24 and integrated manner.”. 
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1 (b) CONSIDEEATION OP NaTUEAIj RESOURCES IN 

2 Response Actions. — S ection 121(a) of the Comprehen* 

3 ^ve Bnviranmentai Response, Compensation, and Liabii- 

4 ity Act of 1980 (42 U.S.C. 9621(a)) (as amended by see- 

5 tion 4(^(1)) is amended by adding at the end the foltow- 

6 ing; 

7 “(6) Coordination. — In evaluating and seleet- 

8 ing remedial actions, the Administrator shall take 

9 into aeconnt the potential for iiyury to a natural re- 
10 source resulting from such actions.”. 

It SEC. 7(M, c»NrmiBtmrioN. 

12 Subpmagraph (A) of section 113(f)(1) of the Com- 

13 prehensive Environmental Response, Compensation, and 

14 LUOiility Act of 1980 (42 U.S.C. 9613(f)(1)) is amended 

15 in the third sentence by inserting “and natural resource 

16 damages” after “ctBts", 

17 TITLE Vra— MISCELLANEOUS 

18 SEC.«Ol.BI»mtT-<HWENTEDCIJEANUI»^ 

19 (a) Amendment. — ^S ection 105(a) of Uie Com- 

20 prehensive Environmental Response, Compensation, and 

21 Liabiiily Act of 1980 (42 U.S.C. 9605(a)) is amended— 

22 (1) by striking “and” at the end of paragraph 

23 (9); 

24 (2) by striking the period at the end of para- 
graph (10) and inserting and”; and 

s m 


25 
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1 (3) by inserting after pan^raph (10) the fol- 

2 lowing: 

3 “(11) procedures for conducting r^ponse ac- 

4 tioas, including feeiKty evaluations, remedial inves- 

5 tigatioas, feasibility studies, remedial action plans, 

6 remedial designs, and rennedial actions, which proce- 

7 dures shall — 

8 “(A) use a results-ori^ted approach to 

9 minimize the time required to «>nduet response 

10 measures and reduce the potential for exp<mire 

It to the hazardous substmtc^, pollutants, and 

12 contaminants in an efficient, timely, and cost- 

13 effective manner, 

14 “(B) require, at a minimum, expedited fa- 

15 eility evaluations and risk assessments, timely 

16 negotiation of response action goals, a siuj^e 

17 engineering study, streamlined oversi^t of re- 

18 sjmnse actions, and consultation with interested 

19 parties Uiroughout the response action process; 

^ “(C) be subject to the requirements of see- 

21 tions 117, 120, 121, and 133 in the same raan- 

22 ner and to the same de^ee as those sections 

23 apply to response actions; and 

24 “(B) be required to be used for each reme- 

25 dial action conducted under this Act unless Uie 
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1 Administrator determines that their use would 

2 not be cost-effective or result in the selection of 

3 a response action that achieves the goals of pro- 

4 tecting human health and the environment stat- 

5 ed in section 121(a)(1)(B).”. 

6 (b) Amendment op National Hazardous Sub- 

7 stance Response Plan. — Not later than 180 days after 

8 the date of enactment of this Act, the Administrator, after 

9 notice and opportunity for public comment, shall amend 

10 the National Hazardous Substance Response Plan under 

1 1 section 105(a) of the Comprehensive Environmental Re- 

12 sponse. Compensation, and Liability Act of 1980 (42 

13 U.S.C. 9605(a)) to include the procedures required by the 

14 amendment made by subsection (a). 

15 SEC. 802. NATIONAL PRIORITIES LIST. 

16 Sectimi 105 of the Comprehensive Environmental Re- 

17 sponse. Compensation, and Liability Act of 1980 (42 

18 U.S.C. 9605) (as amended by section 407(a)(2)) is 

19 amended by adding at the end the following: 

20 “(i) National Priorities List. — 

21 “(1) Limitation. — 

22 “(A) In general. — ^After the date of the 

23 enactment of this subsection, the President may 
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add vessels and facilities to the National P*rior- 
ities List only in accordance with the following 
schedule: 

“(i) Not more than 30 vessels and fa- 
cilities in 1997. 

"(ii) Not more thfui 25 vessels and fa- 
cilities in 1998. 

“{iii} Not more than 20 vessels and 
facilities in 1999. 

“(iv) Not more lhan 15 vessels and 
facilities in 2000. 

“(v) Not more than 10 vessels and fa- 
cilities in ai^year after 2(M)0. 

“(B) Rblestinq. — ^The relisting of a vessel 
or facility under section 130(d)(5)(C)(ii) shall 
not be considered to be an addition to the Na- 
tiomd Priorities List for purposes of this sub- 
section. 

“(2) PRIOBITIZATION. — The Adrainistrator 
shall prioritize the vessels and facilities added under 
pwagraph (1) on a national basis in accordance with 
the threat to human health and the environment 
predated by each of the vmsels and facilities, re- 
spectively. 
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1 “(3) State concurrence. — vessel or facil- 

2 ity may be added to the National Priorities List 

3 under paragraph (1) only with the concurrence of 

4 the Governor of the State in which the vessel or fa- 

5 cility is located.”. 

6 SEC. 803. OBUGATIONS FROM THE FUND FOR RESPONSE 

7 ACTIONS. 

8 Section 104(c)(1) of the Comprehensive Environ- 

9 mental Response, Compensation, and Liability Act of 

10 1980 (42 U.S.C. 9604(c)(1)) is amended— 

11 (1) in subparagraph (C) by striking “consistent 

12 with the remedial action to be taken” and inserting 

13 “not inconsistent with any remedial action that has 

14 been selected or is anticipated at the time of any re*- 

15 moval action at a facilily.”; 

16 (2) by striking “$2,000,000” and inserting 

17 “$4,000,000”; and 

18 (3) by striking “12 months” and inserting “2 

19 years”. 

20 TITLE IX— FUNDING 

21 Subtitle A — General Provisions 

22 SEC. 901. AUTHORIZATION OF APPROPRIATIONS FROM THE 

23 FUND. 

24 Section 111(a) of the Comprehensive Environmental 

25 Response, Compensation, and Liability Act of 1980 (42 
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1 U.S.C. 9611(a)) is amended in the first sentence by strik- 

2 ing “not more than $8,500,000,000 for the 5-year period 

3 beginning on the date of enactment of the Superfund 

4 Amendments and Reauthorization Act of 1986, and not 

5 more than $5,100,000,000 for the period commencing Oc- 

6 tober 1, 1991, and ending September 30, 1994” and in- 

7 sorting “a total of $8,500,000,000 for fiscal years 1998, 

8 1999, 2000, 2001, and 2002”. 

9 SEC. 902. ORPHAN SHARE FUNDING. 

10 Section 111(a) of the Comprehensive Environmental 

11 Response, Compensation, and Liability Act of 1980 (42 

12 U.S.C. 9611(a)), as amended by section 301(e), is amend- 

13 ed by inserting after paragraph (8) the foUowing: 

14 “(9) Orphan share funding. — ^Payment of 

15 orphan shares under section 136.”. 

16 SEC. 903. DEPARIMENT OF HEALTH AND HUMAN SERV- 

17 ICES. 

18 Section 111 of the Comprehensive Environmental Re- 

19 sponse. Compensation, and Liability Act of 1980 (42 

20 U.S.C. 9611) is amended by striking subsection (m) and 

21 inserting the following: 

22 “(m) Health Authorities. — There are authorized 

23 to be appropriated ft^m the Fund to the Secretary of 

24 Health and Human Services to be used for the purposes 

25 of carrying out the activities described in subsection (c)(4) 
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1 and the activities described in section 104(i), $50,000,000 

2 for each of fiscal years 1998, 1999, 2000, 2001, and 2002. 

3 Funds appropriated under this subsection for a fiscal year, 

4 but not obligated by the end of the fiscal year, shall be 

5 returned to the Fiind.”. 

6 SEC. S04. LIMITATIONS ON KESEABCH, DEVELOPMENT, 

7 AND DEMONSTHATION PROGRAMS. 

8 Section 111 of the Comprehensive Environmental Re- 

9 sponse. Compensation, and Liability Act of 1980 (42 

10 U.S.C. 9611) is amended by striking subsection (n) and 

1 1 inserting the following; 

12 “(n) Limitations on Research, Development, 

13 AND Demonstration Programs. — 

14 “(1) Alternative or innovative tbch- 

15 , NOLOGIES RESEARCH, DEVELOPMENT, AND DBM- 

16 ONSTRATION PROGRAMS. — 

17 “(A) Limitation. — ^Por each of fiscal 

18 years 1998, 1999, 2000, 2001, and 2002, not 

19 more than $30,000,000 of the amounts avail- 

20 able in the Fund may be used for the purposes 

21 of carrying out the applied research, develop- 

22 ment, and demonstration program for alter- 

23 native or innovative technologies and training 

24 program authorized under section 311(b) other 

25 than basic research. 
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“(B) Continuing availability. — Such 
amounts shall remain available until expended. 
“(2) Hazardous substance research, dem- 
onstration, AND training. — 

“(A) Limitation. — Prom the amounts 
available in the Fund, not more than the follow- 
ing amounts may be used for the purposes of 
section 311(a): 

“(i) For fiscal year 1998, 

$37,000,000. 

“(ii) For fiscal year 1999, 

$39,000,000. 

“(iii) For fiscal year 2000, 

$41,000,000. 

“(iv) For each of fiscal years 2001 
and 2002, $43,000,000. 

“(B) Further limitation. — No more 
than 15 percent of such amounts shall be used 
for training under section 311(a) for any fiscal 
year. 

“(3) University hazardous substance re- 
search centers. — For each of fiscal years 1998, 
1999, 2000, 2001, and 2002, not more than 
$5,000,000 of the amounts avaOable in the Fund 
may be used for the purposes of section 311(d).”. 
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1 SEC. 906. AUTHORIZATION OF APPROPRIATIONS FROM 

2 GENERAL REVENUES. 

3 Section lll(p) of the Comprehensive Environmental 

4 Response, Compensation, and Liability Act of 1980 (42 

5 U.S.C. 9611(p)) is amended by striking paragraph (1) and 

6 inserting the following; 

7 “(1) Authorization of appropriations. — 

8 “(A) In general. — There are authorized 

9 to be appropriated, out of any money in the 

10 Treasury not otherwise appropriated, to the 

11 Hazardous Substance Superfund — 


12 

“(i) for 

fiscal 

year 

1998, 

13 

$250,000,000; 




14 

“(ii) for 

fiscal 

year 

1999, 

15 

$250,000,000; 




16 

“(iii) for 

fiscal 

year 

2000, 

17 

$250,000,000; 




18 

“(iv) for 

fiscal 

year 

2001, 

19 

$250,000,000; and 




20 

“(v) for 

fiscal 

year 

2002, 

21 

$250,000,000. 





22 “(B) Additional amounts. — There is 


23 authorized to be appropriated to the Hazardous 

24 Substance Superfund for each such fiscal year 

25 an amount, in addition to the amount author- 

26 ized by subparagraph (A), equal to so much of 
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1 the a^re^te amount authorized to be appro- 

2 priated under this subsection and section 

3 9507(b) of the Internal Revenue Code of 1986 

4 as has not been appropriated before the begin- 

5 ning of the fiscal year.”. 

6 SEC. «Oe. ADOmONAL LlMITATIOKa 

7 Section 111 of the Comprehensive Environmental Re- 

8 spoi^, Compensation, and Liability Act of 1980 (42 

9 U.S.C, 9611) (as amended by section 102(e)) is amended 

10 by adding at the end the following: 

11 “(t) Community Response Obganixation. — ^Por 

12 the period commencing January 1, 1997, and ending Sep* 

13 tember 30, 2002, not more Ilian $15,0(M),000 of the 

14 amounts available in the Fund may be used to make 

15 grants under section 117(f) (relating to Ornununily Re- 

16 spon^ Organizations). 

17 “(u) Recoveries. — ^Effective beginning January 1, 

18 1997, any r^mnse cost recoveries collected by the Unitoi 

19 States under this Act shall be credited as oflfeetting eoilec- 

20 tions to the Superfiind appropriations account.”. 

21 SEC. »7. lUeiMBUBS^HENT OF IN)TEnmALLY Hl^PON* 

22 SIBUE PARTIES. 

23 Section 111(a) of the Gomprehensiw Environmental 

24 Response, Compensation, and Liability Act of 1980 (42 
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U.S.C. 9611(a)) (as amended by section 902) is amended 
by inserting after paragraph (9) the following: 

“(10) Reimbursement op potentially re- 
sponsible PARTIES. — ^If — 

“(A) a potentially responsible party and 
the Administrator enter into a settlement under 
this Act under which the Administrator is reim- 
bursed for the response costs of the Adminis- 
trator; and 

“(B) the Administrator determines, 
through a Federal audit of response costs, that 
the costs for which the Administrator is reim- 
bursed — 

“(i) are unallowable due to contractor 
fraud; 

“(ii) are unallowable under the Fed- 
eral Acquisition Regulation; or 

“(iii) should be ac^usted due to rou- 
tine contract and Environmental Protec- 
tion Agency response cost audit proce- 
dures, 

a potentiaUy responsible party may be reimbursed 
for those costs.”. 


O 



332 



A Summary of S. 8, 

A Superfund Reauthorization Bill 


February 28, 1897 


Mark Reisch 

Analyst in Environmental Po!i<^ 
Eavironment and Natural Resources Policy Division 








333 


A Suimnary of S. 8, 

The Superfund Cleanup Acceleration Act of 1997 


The Superfund Cleanup Acceleration Act of 1997, S. 8, was introduced on 
January 21, 1997, by Senator Bob Smith, Chairman of the Environment and Public 
Works Subcommittee on Superfund, Waste Control, and Risk Assessment. The bill 
reauthorizes the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA, or Superfund) for 5 years at a level of $8.5 billion 
total, and makes extensive amendments in its nine titles. 


TITLE I - Brownfields Revitalization 

There is no specific brownfields authority in CERCLA; the current program was 
initiated administratively by EPA. It provides 2-year grants of up to $100,000 
annually ($200,000 total) to assist communities in cleaning up idle industrial and 
commercial facilities where expansion or redevelopment is complicated by real or 
perceived environmental contamination. 

S. 8 directs EPA to establish two programs. The first, the Brownfield 
Characterization Grant Program, would provide grants of up to $100,000 per year 
for 2 years to characterize and assess brownfield sites; $16 million annually is 
authorized for the program for 5 years. "Eligible entities" to receive the grants are 
local governments, regional councils, state-chartered redevelopment agencies, and 
Indian tribes. 

The second program, the Brownfield Remediation Grant Program, would 
provide grants to states or eligible entities to capitalize revolving loan funds for 
brownfield cleanups. The maximum amount of a grant with respect to any 
brovmfield facility may not exceed $150,000 annually for 2 years. Twenty-five 
million dollars annually is authorized for the program for 5 years. 

Requirements for grant applications are set out, as are criteria for EPA to use 
in ranking the applications. Facilities being cleaned up under other authorities are 
excluded from the program, namely: 

• facilities subject to emergency removal actions under CERCLA, 

• facilities on the National Priorities List (NPL), 

• facilities subject to corrective action under RCRA, 

• facilities being closed under RCRA, 

• facilities subject to administrative orders or consent decrees, 

• federal facilities, and 
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• facilities for which cleanup assistance has been provided under the Leaking 
Underground Storage Tank O^UST) Trust Fund. 

The bill also authorizes technical and financial assistance to states to establish 
and expand voluntary response programs. Elements of a qualifying state program 
include public participation in remedy selection, streamlined procedures, oversight 
and enforcement authorities to ensure that response activities are completed, and a 
requirement for state certification that the response is complete. A voluntary 
cleanup at an NPL site must protect human health and the environment to the same 
extent as a remedial action selected by EPA. The bill authorizes $25 million per year 
for 5 years for assistance to states. 

Under S. 8, a state would have final authorify at sites subject to a state 
remedial action plan. The federal government is forbidden from taking an 
administrative or judicial enforcement action, or bringing a private civil action 
against anyone at a facility subject to a state remedial action plan, or at a facility 
where a state has certified that response action is complete. At a facility not subject 
to a state remedial action plan, the President shall provide notice to the state within 
48 hours after issuing a section 106(a) administrative order; the order shall cease 
to have effect 90 days after issuance unless the state concurs in the continuation of 
the order. 

The bill protects from liability landholders whose property was contaminated 
by a contiguous NPL site if they did not contribute to the contamination; such 
landholders shall provide cooperation and facility access to those cleaning up the 
facility. Also relieved from liability are purchasers of contaminated property, if they 
did not contribute to the contamination, and conducted appropriate inquiries prior 
to the purchase. 


TITLE n - State Role 

At present, states are involved in the selection of remedies and may enter into 
cooperative agreements with EPA to cany out most cleanup activities on a site-by- 
site basis. However, final remedy selection must be done by EPA. 

The bill allows states to apply to EPA to be delegated one or more of five 
specified categories of delegable federal CERCLA authorities at one or more non- 
federal facilities in the state. (State authority at federal facilities is addressed in 
Title VI of S. 8) The categories are: 

• site investigations, evaluations, and risk analyses; 

• development of alternatives, and remedy selection, including issuance of 
records of decision; 

• remedial design; 

• remedial action, and operation and maintenance, includingremoval actions; 
and 

• liability allocation, including issuance of final settlements. 
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Each category includes the related enforcement authorities to recover response 
costs, to require potentially responsible parties (PRP) to perform response actions, 
and otherwise to compel implementation of a response action. 

Delegated states may remove all or part of a designated facility from the NPL, 
and EPA may not relist such a facility unless the cleanup is not completed in 
accordance with an enforceable state-federal agreement. A state may retain 25% of 
any federal response costs recovered from a responsible party, plus its own response 
costs. EPA shall review a state’s use of funds, may withdraw delegated authority, 
may take response actions and perform other authorities not delegated to a state, 
and may perform emergency removals at delegated sites if the state fails to act. 
Facility-specific and non-facility-specific grants to delegated states are provided for. 
Grant money may not be used to pay the state share of response costs. 

The 50% state cost-share requirement at state-operated facilities is repe^iled. 
The state cost share will be the lower of 10%, or a percentage determined by the 
OfBce of Management and Budget. 


'I'l'i'i.F. TTT . Community Participation 

Currently, CERCLA requires only that there be a public notice and comment 
period before the adoption of many emergency removal actions and all remedial 
(cleanup) actions. Technical assistance gramts (TAGs) of $50,000 are available to the 
public. 

Title in authorizes the establishment of Community Response Organizations 
(CROs) near sites on the National Priorities List (NPL), and neeir sites on State 
Registries. A CRO will contain 15 to 20 EPA-selected members representing 
residents; property owners; the local medical community; Indian tribes; citizen, 
environmental, or public interest groups; local government and land use regulatory 
bodies; and local businesses. 

CROs would serve as conduits of information to and from the community, and 
represent it during the remedial action planning and implementation process. The 
bill would direct EPA to inform and consult with CROs, and to consider their views 
in developing and implementing the remedial action plan. CROs would have access 
to documents regarding response actions, but not to those relating to liability nor 
confidential documents. 

CROs are the preferred recipients of technical assistance grants (TAGs) to 
obtain aid in interpreting information. As in current law, TAGs are for $50,000, but 
the bill allows renewal for a total of $100,000. TAGs are also made available to 
groups at sites on State Registries. The bill eliminates the current law fund- 
matching requirement, and authorizes early disbursement of up to $5,000 of the 
grant. Total funding is limited to 2% of Superfund appropriations. Grants may not 
be used to collect field data. The bill directs EPA to ensure that communication 
about risks conforms to specified standards of accuracy and intelligibility to the lay 
person. 
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HTUE IV - Setection of Remedi^ Actions 

Under CERCLA, cleanup standards are set by looking at applicable or relevant 
and appropriate requirements (AHAHs) of federal and state laws. Where no ARABs 
ajcist cleanup levels are determined using site-specific risk assessments. The law 
states a preference for remedies using treatment (of soil and groundwater) that 
permanently reduces or eliminates volume, toxicity, and mobility of contaminants. 

The bill adds two definitions to CERCLA section 101. 'Actual or planned or 
reasonably anticipated future use of the land and water resources' means the actual 
use of the land, surface water, and ground water at a facility on the date of 
submittal of the proposed remedial action plan. Further, regarding land, it means 
the use that is authorized for the facility and the land adjacent to it, by the local 
land use planning authority at the time of the facility evaluation; and any other 
reasonably anticipated use that the planning authority, in consultation with the 
CRO, determines to have a substantial probability of occurring based on recent 
development patterns and population projections. With respect to water, it means 
the future use of the surface water and ground water that is potentially aSected by 
releases from the facility, that is reasonably anticipated by the water use/planning 
governmental unit on the date of submission of the. proposed remedial action plan. 

The second added definition, ’sustainability," means the ability of an ecosystem 
to continue to function within the normal range of its variability absent the effects 
of a release of a hazardous substance. 

Title TV requires EPA to select a cost-effective remedial action that achieves the 
goals of protecting human health and the environment, and that complies with other 
applicable federal and state laws, on the basis of a facility-apecific risk evaluation, 
and in accordance with the criteria listed below, 

Goals of Protecting Human Health and the Environment. The remedial action 
is deemed to protect human health if, considering the expected exposures associated 
with future land and water use, and on the basis of the risk evaluation, the remedial 
action achieves a residual risk (1) from exposure to threshold' carcinogenic 
hazardous substances such that the cumulative lifetime additional cancer risk is in 
the range of 10^ to lO”* for the affected population, and (2) from exposure from 
nonthreshold^ cardno^nic and noncarcinogenic hazardous substances that does not 
exceed a hazard index of 1. The remedial action is deemed to protect the 
environment if it protects ecosystems from significant threats to their sustainability 
posed by releases of hazardous substances, and does not cause a ^eater threat to 
their sustainafailify than a release of a hazardous substance. A remedial action must 
prevent or eliminate any human ingestion of drinking water containing hazardous 
substances in exce^ of Safe Drinking Water Act maximum contaminant levels 
(MCLs), or if MCLs have not been established for the substance, at levels meeting 
the human health goal above (1). 


^ A typographical erttse in the printed btU maJcee it read ’nonthwehold,'* 
* A tjTx^aphicaJ error in the printed bi^ it re^ "’threshold." 
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A remedy must comply with the substantive requirements of federal and state 
environmental and facility-siting laws that are applicable to the conduct of the 
remedial action, or to the determination of the cleanup level. Other state 
requirements may be applied at NPL sites if they are re-promulgated and the state 
shows that they are generally applicable and consistently applied; this does not apply 
to the return of "contaminated media into the same media in ... then-existing areas 
of contamination at the facility." Institutional and engineering controls shall be 
considered on an equal basis with other remedial action alternatives. Federal and 
state procedural requirements, including permitting requirements, shall not apply 
to response actions conducted on site at the facility. Waivers are authorized for 
specified reasons. 

Remedy Selection Criteria. When selecting a remedy, EPA is to balance the 
following factors equally: 

• effectiveness of the remedy in protecting health and the environment; 

• reliability in achieving the protectiveness standard over the long term 
(replacing the current law’s preference for permanence); 

• short-term risk posed by implementing the remedial action; 

• acceptability to the community; 

• technical feasibility from an engineering perspective; and 

• reasonableness of the cost. 

If achieving the goals is technically impracticable, EPA shall select a technically 
practicable remedy that most closely achieves the cleanup goals through cost- 
effective means. A presumptive remedial action is considered to achieve the goals. 

If appropriate, a remedial action for ground water may proceed in phases, 
allowing collection of sufficient data to evaluate other actions at the site, and to 
determine the appropriate scope of the remedial action. Ground water decisions 
must take into consideration actual or planned future use of the ground wmter, and 
any natural attenuation that would occur without action. A remedial action shall 
protect uncontaminated ground water that is suitable for humans or livestock. For 
contaminated ground water that is, or is planned to be, used for drinking by humans 
or livestock, if it is technically practicable, EPA shall try to restore it to a condition 
suitable for use. Technical practicability shall be determined by modeling. In 
determining the need for restoring contaminated ground water, and in selecting the 
remedy, EPA shall take into account the ability to substantially accelerate the 
availability of ground water for use as drinking water. If restoration is technically 
impracticable, the selected remedy may rely on point-of-use treatment or other 
measures to ensure there is no ingestion of contaminated drinking water; point-of- 
use treatment shall be considered as part of the remedy’s operation and 
maintenance. 

Ground water shall be considered unsuitable for drinking water if naturally 
occurring conditions prevent it, or it is so contaminated by broad-scale human 
activity that restoration is technically impracticable, or if it is physically incapable 
of yielding 150 gallons a day to a well or spring. Remedial action for ground water 
not having an actual or planned use as drinking water for humans or livestock shall 
attain levels suitable for whatever the actual or planned use may be. 



338 


CRS-6 


Remedy Selection Methodoh^. The hi!l directs that facility-specific risk evaiu- 
atiooa be used to: identify the risks posed by a facility, compare the relative 
protection of alternative potential remedies, and demonstrate that the selected 
remedial action can achieve the goals of protecting health and the environment. The 
risk equation must comply with stated principles that ensure that future land and 
water use is considered, and that the evaluation is scientifically objective and 
inciudea all relevant data, A facility-specific risk ev^uation shall: (1) be b^ed on 
actual information or scientific estimates of exposure to the extent that substituting 
such estimates for standard assumptions alters the basis for decisions to be made; 
(2) be scientifically objective; (3) use chemical and facility-specific data and analysis 
{such le btoavailabilily, exposure, and fate and transport evaluations) in preference 
to default assumptions when such data and anal:^is are likely to vary by facility, and 
facility-specific risks are to be communicated to the public, or the use of such data 
and smalysis alter the basis for decisions to be made; and (4) use a range and 
distribution of real^tic and scientifically supportable assumptions when chemical 
and facility-specific data are not available, if the use of such assumptions would 
communicate more accurately the consequences of the various decision options. 

The document reporting the results of the risk evaluation must clearly explain 
the risks, identify the assumptions and uncertainties, present a range and distri- 
bution of exposure and risk estimates, state the aixe of the population at risk, and 
compare risks Emm the facility with other daily and regulated risks. 

EPA must issue regulations within 18 months that promote a realistic 
characterization of risks posed by a facility or a proposed remedial action. 

Within one year, EPA is to issue a rule establishing presumptive remedial 
actions for common types of facilities with reasonably well- understood contamination 
and exposure problems. Such presumptive remedies may include institutional and 
engineering controls. A remedial action that implements a presumptive remedial ac- 
tion is considered to meet the goals of protecting human health and the 
environment. 

The bill establishes procedures for conducting remedial investigations, feasibility 
studies, records of decisions, remedial designs, and remedial actions. The procedures 
provide for public participation, EPA or a potentially r^rpondble parly (PRP) must 
prepare and implement a remedial action plan which includes the results of a facility 
evaluation; a discussion of viable remedies and their coste; a description of the 
chosen remedy; a facility-specific risk-based evaluation; and a realistic schedule, 

EPA must establish remedy review boards within 60 days of enactment. A 
propcraed remedial action plan may be submitted to a board at the request of the 
person responsible for preparing or implementing the plan. The hoard has 180 days 
to recommend to the Administrator whether the plan is consistent with section 121 
cleanup standards, is technically feasible, and is reasonable in cost. The 
Adminmtrator must approve or disapprove the plan within 180 days of the plan’s 
subm^sion to the board. 

The bill seta procedures and time frames for EPA to provide notice of 
completion of a remedial mdion and delisting of a facility from the NPL. Delisting 
does not affect liability allocations, cost-recovery provisions, or operation and 
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maintenance obligations. A PRP is released from liability if the facility is available 
for unrestricted use, and operation and maintenance is not needed. If the facility is 
not available for unrestricted use, or operation and maintenance is required, EPA 
must review the status of the facility every 5 years and require additional remedial 
action, sis needed. A facility or portion of a facility may be made available for 
restricted use. 

EPA shall use the remedy review boards to determine, on petition by the PRP, 
whether an alternative remedy should apply to a facility, rather than the one 
specified in the record of decision (ROD). The review board shall issue its decision 
within 180 days. Determinations of cost savings shall consider only expenditures 
avoided by undertaking the alternative remedy. The proposed alternative remedy 
shall be approved if it satisfies the cleanup requirements of section 121(a), and 
achieves a costs savings of at least $1 million to $2.5 million (the minimum amount 
depending on the cost of the remedy, and whether it involves ground water 
treatment and dense, nonaqueous phase liquids). The state governor may object to 
the board considering the petition to review the remedy if he demonstrates that the 
selection of the alternative remedy would cause an unreasonably long delay likely to 
result in adverse health or environmental impacts, disruption of planned future use, 
or economic hardship. 

When listing a site on the NPL, EPA may not include property at which no 
release has occurred, but to which a contaminant has migrated in ground water. 


TITLE V - Liability 

Current law imposes joint and several liability on a strict and retroactive basis, 
covering owners and operators of sites, generators and transporters of hazardous 
substances released at Superfund sites, and those who arranged for disposal at those 
sites. It authorizes EPA to settle with PRPs, provides authority for EPA to prepare 
non-binding allocations of responsibility, and has special settlement provisions for 
de minimis parties. EPA may use mixed funding, and may provide settling parties 
protection from third party lawsuits and covenants not to sue. 

The bill defines "codisposal landfills", "municipal solid waste", "municipality", and 
"sewage sludge". A codisposal landfill is one that was listed on the NPL as of 
January 1, 1997; received municipal solid waste or sewage sludge (MSW or SS); and 
also may have received, before the effective date of RCRA subtitle C requirements,^ 
hazardous waste, if a substantial portion of the total volume of waste disposed at the 
landfill consisted of MSW or SS that was transported to the landfill from outside the 
facility. 

Title V exempts from liability the generator, arranger, and transporter of MSW 
and SS. De minimis contributors are exempt from liability for response costs 
incurred after enactment unless the material contributed significantly to the amount 
of response costs; a de minimis contribution is less than 1% of the volume of 


^ Subtitle C of the Reeotirce Conservation and Recovery Act addressee the generation, handling, 
treatment, storage, and disposal of hazardous waste. 
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Ktatcriai coatmning a hassardeua substance disposed prior to January i, 1&S7, or Seas 
than 200 pounds or 110 gallons of material containing a hazardous substence prior 
to January 1, 1997, Also exempt from liability is any small business with fewer than 
30 employees, or less than $3 million in gross revenues. The liability of ■ 501(c)(3) 
orgainistations” (religious, charitable, scieatiftc and educational organizations) that 
receive a facility as a gift, is limited to the fair market value of the facility. The bill 
relieves the liability of a railroad owner or operator of a spur track. 

For generators, transporters, and arrangers there is no liability for response 
costs incurred after enactment for eodisposai iandfills. For the owners and operators 
of codisposai landfills, the situation is different, and depends on whether the owner 
or operator is private or a municipality, and if Uie latter, on its site. 

Large and small municipalities are defined as those with populations above and 
below 100,000 respectively. For a codisposai landfill that is owned or operated only 
by small municipalities, and is not subject to RCBA subtitle D* criteria, the 
aggregate liability of the municipalities for response costs incurred after enactment 
shall be the lesser of (a) 10® of the total response costs, or (b) the cost of complying 
with RCRA subtitle jD (as if the faciii^ had continued to accept MSW throu^ 
January i, 1997). For large municipalities, their aggregate liability will be the lesser 
of 20% of the total response costs, or the RCRA subtitle D compliance costa. 

For codisposal landfills owned or operated by non-municipalities, and that m"® 
not subject to RCHA subtitle D, the liability is the lesser of 30% of the total amount 
of reajKinse costs, or the costs of complying with RCRA subtitle D, For codisposai 
landfills owned or operated by a combination of small and large municipalities, or 
persons other than municipalities, and are not® subject to ECRA subtitle D, the 
allocator shall determine the proportion of the use of the landfill that was made by 
small and large municipalities and persons other than municipalities, and shall 
allocate among them an appropriate percentage of total Habtlity not exceeding the 
aggregate liability percentages stated. For a codisposai landfill that is subject to 
RCEA subtitle D, regardless of the status of the owners and operators, the aggregate 
liability is no more than the costa of complying with lUlRA subtitle D. 

The codisposai landfill exemption do^ not apply to one who acted in violation 
of RCEA subtitle C or D, nor to a facility not operated in subsfemtial eompiiance 
with its permit issued by the state or other appropriate authority. 

A responsible party who currently is subject to a section 1Q6 administrative 
order or has enter^ into a settlement decree is required to fulfill his obligations, 
even if the responsible party is not liable by reason of a liability exemption or 
limitation. The par^ may apply to the Fund for contribution, and shall be 
reimbursed expeditiously. 

The bill estsdiJMies a mandatory, non-bindingallocation process for multi-party 
non-federal NPL sites where response costs are incurred after enactment. Excluded 
fbom the allocation process are facilities where cost shares are already determined. 


SCRA a*bdt!* D addrewes tion-kazardouft wosms. 

* A ^pc^phical (ffier ai tite printed IsU makao it retd "are’ aui^t to subtitle D. 
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The bill excludes from liability relief any party found guilty of violating federal or 
state law resulting in the releeise of a hazardous substance which caused the 
incurring of response costs at the facility. 

The bill sets a moratorium on litigation until 120 days after the allocator’s re- 
port is issued. 

Within 180 days of enactment EPA shall establish a process for the conduct of 
mandatory, requested, and permissive allocations. The allocation process shall 
ensure that parties eligible for an exemption from liability are notified of their status 
at the earliest practicable time, and are provided with assurances that they are not 
liable. By regulation, EPA shall provide an expedited process for the retention of an 
impartial allocator; permit any person to name additional responsible parties; and 
require that the allocator adopt any settlement that allocates 100% of the costs of 
the response action, provided the settlement waives a right of recovery from other 
parties and a right to contribution from the Fund. 

Federal, state, and local governments, are subject to, and are entitled to the 
benefits of, the allocation process and determination to the same extent as any other 
party. The EPA Administrator or the Attorney General shall participate in the 
allocation process as the representative of the Fund from which any orphan share 
shall be paid. 

The allocator has information gathering authorities, including an administrative 
subpoena, and he shall make every effort to streamline the allocation process. The 
allocator shall have broad discretion to conduct the allocation in a fair, efficient, and 
impartial manner. 

The allocator shall prepare a written nonbinding allocation report that specifres 
the percentage share of each parly, and any orphan share. The factors for allocation 
are: 

• the amount, degree of toxicity, and mobility of hazardous substances 
contributed by each party; 

• the degree of involvement of each parly; 

• the degree of care exercised with respect to hazardous substances; 

• the cooperation of each party in contributing to any response action, and 
in providing complete and timely information to the allocator; and 

• any other equitable factors that the allocator determines are appropriate. 

The orphan share consists of; (1) the shares of insolvent or defunct parties; (2) 
the remainder of any share not paid by a parly where: (i) it was an expedited 
settlement with a person with limited ability to pay; (ii) the party’s share is 
eliminated, limited, or reduced by any provision of this Act; or (iii) the person settled 
with the U.S. before the allocation was completed; and (3) ail response costs at a 
codisposal landfill incurred after enactment that are attributable to but are not fully 
paid for by the generators, transporters, and arrangers of MSW and SS; de minimis 
parties; small businesses; and those involved at the codisposal landfill. 
Unattributable shares will be distributed among the allocation parties and the 
orphan share in accordance with the allocated share assigned to each. 
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If a party does not pay his allocation share, EPA may commence an action 
against him to recover his share plus any response costs not recovered through 
settlements with other parties, including the orphan share, but excluding any share 
allocated to a federal, state, or local government agency. 

Response action contractors (RACs) receive additional liability protection by 
being excluded from the definition of owners and operators, and by extending their 
existing exemption from federal law to state law. RAC negligence would be 
evaluated based on the standards and practices in effect at the particular time and 
place. Subcontractors are also covered. 

The bill provides an exemption from liability for those who arrange for the 
recycling of seven specified materials if they can meet certain threshold 
demonstrations. The seven materials are scrap glass, paper, plastic, rubber, textiles, 
metal, and spent batteries. 


TITLE VI - Federal Facilities 

Current law makes federal facilities subject to CERCLA in the same way as 
other parties, but they are not eligible to receive Superfund monies. Federally 
owned sites that are not on the NPL are subject to state law concerning removal, 
remedial action, and enforcement. 

Title VI authorizes a qualified state to make application to exercise EPA’s 
authorities at federal facilities, on a site-by-site basis, provided the state utilizes the 
federal remedy selection process and standards. The state has exclusive authority 
to exercise transferred authorities; existing interagency agreements are unchanged, 
except for the state replacing EPA. A state may require a remedial action exceeding 
federal standards if the state pays the incremental costs. 

A federal officer, employee, or agent may not be held criminally liable for failing 
to comply with a state order to take a response action at a federally owned or 
operated site, unless he has not requested sufiicient funds in the President’s budget 
to undertake the response action, or appropriated funds were available to pay for the 
response action. 

A federal facility on the NPL may be designated for research, development, and 
application of innovative technologies. 


TITLE Vn - Natural Resource Damages 

CERCLA makes the federal and state governments trustees for natural 
resources; claims against responsible parties must be made within 3 3 rears of 
discovery of the loss. 

The bill limits the measure of damages for injury or loss of natural resources 
to the costs of restoration, replacement, or acquisition of equivalent natural 
resources, and the costs of assessing damages. The bill eliminates non-use damages. 
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and all lost use damages for pre-December 11, 1980, activities; there will be no 
double recovery under both CERCLA and other law. 

The bill strikes the provision which gives a trustee’s determination of damages 
the force and effect of a rebuttable presumption. The President is directed to issue 
natural resource injury and restoration assessment regulations that identify 
procedures for determining the reasonable cost of restoration, and that require 
consideration of natural recovery as a restoration method, and the availability of 
replacement or alternative resources. The regulation shall be issued within 1 year 
of enactment, and shall be reviewed every 5 years. 

A responsible party may seek contribution from other liable persons for natural 
resource damages. 


TITLE Vin - Miscellaneous 

Section 801 amends section 105(a) of CERCLA to require the President to revise 
the National Hazardous Substance Response Plan (a part of the National 
Contingency Plan) to establish results-oriented procedures for remedial actions that 
minimize the time required and reduce the potential for exposure to hazardous 
substances In a cost-effective manner. 

Section 802 amends section 105 of CERCLA to limit additions to the National 
Priorities List to 30 vessels and facilities in 1997, 25 in 1998, 20 in 1999, 15 in 2000, 
and 10 in any year after 2000. EPA shall prioritize the vessels and facilities on a 
national basis in accordance with the threat they pose to health and the 
environment. Additions to the list may be made only with the concurrence of the 
governor of the state in which the vessel or facility is located. 

Section 803 increases the authority for emergency response actions from $2 
million to $4 million, and the time limit from 1 year to 2. 


TITLE DC - Funding 

Section 901 amends CERCLA section 111 to authorize appropriations from the 
Fund of $8.5 billion for the 5-year period, FYs 1998 to 2002. 

Section 902 amends CERCLA section 111 to allow payment of orphan shares as 
a use of the Fund. 

Section 903 amends CERCLA section 111 to authorize appropriations from the 
Fund for the activities of the Agency for Toxic Substances and Disease Registry of 
$50 million for each of FYs 1998-2002. 

Section 904 sets limits for FY1998-2002 of $30 million per year for alternative 
or innovative technologies research, development, and demonstration programs; for 
hazardous substance research, demonstration and training, $37 million for FY1998, 
$39 million for FY1999, $41 million for FY2000, and $43 million each year for 



344 


CRS-12 


FY2001 and FY2002, with no more than 15% of those amounts to be used for 
training; and $5 million annuadly for university research centers. 

Section 905 authorizes appropriations from General Revenues of f 260 million 
annually for FYs 1998-2002. 

Section 906 limits funding for Community Response Organizations to $15 mil- 
lion for the period from January 1, 1997, to September 30, 2002. The section also 
specifies that any response cost recoveries will be credited as offsetting collections 
to the Superfund appropriations account. 

Section 907 amends CERCLA Section 111(a) to allow the Fund to be used to 
reimburse PRPs if a PEP and EPA have entered into a settlement under which the 
Administrator is reimbursed for response costs, and the Administrator determines 
(through a federal audit) that the costs are unallowable due to contractor fraud or 
the Federal Acquisition Regulation, or should be adjusted due to audit procedures. 
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Prepared Statement of Carol M. Browner, Administrator, 
Environmental Protection Agency 

introduction 

Good morning, Mr. Chairman, and Members of the Committee. I am pleased to 
have this opportunity to appear before you to describe the Superfund program and 
discuss legislative reform of Superfund in the 105th Congress. 

Superfund is an important, and above all, a necessary program, dedicated to 
cleaning up our nation’s hazardous waste sites. EPA has worked closely with the 
Agency for Toxic Substances and Disease Registry (ATSDR) in evaluating the im- 
pacts of these sites on public health. ATSDR studies show a variety of health effects 
that are associated with specific sites, including birth defects, cardiac disorders, 
changes in pulmonary function, impacts on the immune system (the body’s natural 
defense system from disease and sickness), and increases in chronic lymphocytic leu- 
kemia. These findings support EPA risk estimates that show the impacts of these 
sites on public health. EPA also works with other Federal agencies to assess the 
impacts of hazardous material releases on natural resources and the environment. 
Together, the efforts of these agencies, working with EPA, provide the basis for tar- 
geting cleanups to protect public health and the environment, and show the need 
for Superfund. 

The Clinton Administration remains committed to responsible, Superfund legisla- 
tive reform. We are also committed to participating in a process by which Repub- 
licans, Democrats, the Administration and a broad cross-section of stakeholder rep- 
resentatives work together to build consensus on the elements of Superfund legisla- 
tive reform. As drafted, the Administration does not believe S. 8 provides the basis 
for consensus based legislative reform. The Administration is ready to work with 
you to craft Superfund reform legislation that can attract broad consensus support. 
Only through a consensus based legislative process can we craft a proposal that is 
fully protective and delivers on our commitment to the American people to acceler- 
ate toxic waste cleanup. By developing a broad consensus based process, we believe 
we can achieve Superfund reform in the 105th Congress. 

We are determined that our third try at legislative reform address today’s Super- 
fund program, not out of date problems now resolved. The Superfund program is 
fundamentally different and better. It is faster, fairer, and more efficient — reality, 
not just rhetoric — than when the legislative debate started 4 years ago. Responsible 
legislative reform must buildupon initiatives and reforms that have brought about 
program improvements, and must address remaining legislative barriers to success 
with an eye toward the 21st Century, in which we can all hope to see less exposure 
from toxic waste sites for all Americans, and the return of these resources to produc- 
tive reuse. 

My purpose today is threefold: (1) to forge an understanding of where the Super- 
fund program is today by sharing with you the substantial accomplishments EPA 
has achieved over the past few years, not only maintaining, but accelerating the 
pace of cleanup through three rounds of Administrative Reforms; (2) to discuss a 
vision and potential components for responsible Superfund legislative reform; and 
(3) to discuss our concerns with S. 8, which fails to meet our principles for respon- 
sible, Superfund legislative reform in this Congress. 

Finally, the Administration remains concerned over the expiration of the author- 
ity to replenish the Superfund Trust Fund. Without the availability of these funds, 
the Administration will be unable to continue cleaning up sites at the current pace, 
or guarantee our ability to respond to environmental threats. 

a fundamentally better superfund program 

Proof of a faster, fairer, more efficient Superfund program can be found in three 
simple indicators: first. We have completed cleanup at 423 sites on the National Pri- 
orities List, and 485 more are in construction. We have reduced by more than a year 
the average duration of the long-term cleanup process, with much faster cleanups 
at sites using presumptive remedies. The President’s budget request for Fiscal Year 
1998 allows us to establish a new cleanup goal of 900 completions by the end of 
the year 2000, representing approximately two-thirds of the sites on the NPL. Our 
most recent analysis make us optimistic that we can achieve our goal of a 20 per- 
cent reduction, or 2 years, in the total cleanup process time; and second, responsible 
parties are performing or funding approximately 75 percent of Superfund long-term 
cleanups, saving taxpayers more than $12 billion. Meanwhile, EPA has succeeded 
in removing over 14,000 small contributors from the liability system and has, in 1 
year, offered orphan share compensation of more than $57 million to responsible 
parties willing to negotiate long-term cleanup settlements; and third, costs of clean- 
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ups, are decreasing because of a number of factors, including: the use of reasonably 
anticipated future land use determinations, which allow cleanups to be tailored to 
specific sites; the use of a phased approach or multiple approaches to groundwater 
cleanups; EPA’s current policy of concentrating on principle threats at sites, not the 
entire site; and EPA’s 16 plus years of implementing the program provided greater 
efficiencies and lower costs when selecting cleanup options. 

In addition, through the commitment of EPA, State, and Tribal site managers, 
and other Federal agencies, EPA has achieved real results for public health and the 
environment while experimenting with and instituting changes to our cleanup proc- 
ess through three rounds of Administrative Reforms. EPA is committed to further 
administrative and regulatory (including NCP) improvements in the Superfund pro- 
gram in the years ahead. Our objectives for administrative reforms have been to: 

• Protect public health and the environment over the long-term, while lowering 
the cost of cleanups 

• Increase the pace of cleanups 

• Preserve the principle that parties responsible for contamination should be re- 
sponsible for cleaning it up, while promoting fairness in the liability scheme, and 
reducing transaction costs and litigation 

• Involve local communities. States, and Tribes in decisionmaking 

• Promote economic redevelopment at Superfund sites 

The success of the Administrative reforms has been demonstrable. In a recent re- 
port, the Superfund Settlements Project (SSP), a private organization comprised of 
industry representatives, published in December 1996, acknowledges EPA’s “sub- 
stantial” track record “since EPA began implementing the October 2,1995 adminis- 
trative reforms . . . especially in light of the severe obstacles that EPA encountered 
during fiscal year 1996 as it Isegan implementation of these reforms.” These positive 
comments, from a group of large corporations involved in many Superfund cleanups, 
echo the Agency’s recent Superfund Administrative Reforms Annual Report, for Fis- 
cal Year 1996, which details specific program accomplishments. 

Providing Protective Cleanups at Lower Costs 

EPA has initiated a number of administrative reforms which promote cleanups 
that are technologically and scientifically sound, cost-effective and appropriately 
consistent. These reforms will lower cleanup costs, while assuring long-term protec- 
tion of human health and the environment. 

National Remedy Review Board 

EPA has achieved significant success in creating substantial future cost reduc- 
tions for parties at complex, high-cost Superfund sites across the country, by creat- 
ing a national board of technical and policy experts within EPA to review high cost, 
long term cleanups. This newly established National Remedy Review Board, com- 
prised of both Headquarters and Regional experts is providing targeted review of 
cleanup plans, prior to final remedy selection, without delaying the overall pace of 
cleanup. The Board’s preliminary analysis indicates it has identified potential reduc- 
tions in the range of $16-30 million in total estimated future costs for reviews com- 
pleted during FY96. 

Using Technology and Science Updates to Save Money 

Approximately $280 million in future cost reductions are predicted as a result of 
the Agency’s review and updates to previous remedy decisions made in the early 
years of the Superfund program. These early remedies were based on “state-of-the- 
knowledge-and-practice” available at the time. Where science and technology have 
advanced and adequate levels of public health and environmental protection are as- 
sured, EPA is revising remedies where future cost reductions can be achieved while 
still preserving appropriate levels of protection, and the current pace of the pro- 
gram. 


Better Land Use Assumptions in Remedy Selection 

EPA has improved its cleanup decisions by consistently using reasonable assump- 
tions about current and future land use. Recognizing that land may be appropriate 
for uses other than residential use can yield a more realistic risk assessment and 
less expensive remedy. EPA is working with local land use planning authorities, 
other government officials and the public as early as possible during site investiga- 
tion to develop reasonable land use assumptions to use in the decisionmaking proc- 
ess. EPA also is making extra efforts to reach out to communities which may have 
environmental justice concerns to ensure that they are fully informed and able to 



347 


participate in these decisions. Currently, about 60 percent of EPA’s Records of Deci- 
sion (RODs) include a land use scenario other than residential land use, typically 
where there is no residential land use onsite or adjacent to the site. 

Setting Priorities for Cleanups 

To ensure that available funds are directed to the highest priority response 
projects on a national basis, EPA established a National Risk-Based Priority Panel 
(Panel) in August 1995. Prior to this reform, individual Regions established the rel- 
ative priority of their cleanup projects which were then funded on a first-come, first- 
served basis. This reform established a national priority system to fund cleanups 
based on the principle of “worst problems first.” The Panel evaluates proposed clean- 
up actions, looking at the following factors: risks to humans and the ecology; stabil- 
ity and characteristics of contaminants; and economic, social and program manage- 
ment considerations. With the exception of emergencies and the most critical re- 
moval actions, cleanup projects are generally funded in order of priority based on 
the recommendations of the Panel. By early 1997, the panel had ranked projects ap- 
proaching $1 billion in cleanup costs. 

Increasing the Pace of Cleanups 

The completion of 423 Superfund toxic waste site cleanups (as of February 28, 
1997) is a hallmark of the improved pace of cleanups. At the Lord-Shope Landfill 
near Erie, Pennsylvania (the 400th site to be cleaned up), parties used innovative 
technology to remove contaminants. Tons of industrial wastes had been dumped 
over 20 years (including organic and inorganic chemicals, solvents, cooling acids, 
and caustic agents) that resulted in groundwater contamination. Today, the commu- 
nity no longer needs to worry about the safety of drinking water, the impact on 
farmland near the site, the effect on property values of their homes and businesses, 
or the possibility of children wandering onto the site and playing among the drums 
of toxic chemicals. 


SACM 

EPA (with the support of the Corps of Engineers and the Bureau of Reclamation 
and their cleanup contractors) also has implemented reforms which streamlined its 
rapid action cleanup authority. EPA’s Superfund Accelerated Cleanup Model 
(SACM) accelerates cleanup and risk reduction at sites by consolidating site-assess- 
ment into a one-step process. SACM includes the following initiatives: taking early 
actions while assessing long-term cleanup; using “presumptive” remedies where ap- 
propriate; initiating enforcement activities earlier; and addressing the worst threats 
to people and the environment first. SACM reduces cleanup time through a single, 
continuous site assessment and early action process. 

Presumptive Remedies 

The Agency is saving time and money by using standardized or “presumptive” 
remedies for certain types of sites. Presumptive remedies are based on scientific and 
engineering analyses performed at similar Superfund sites and are used to elimi- 
nate duplication of effort, facilitate site characterization, and simplify analysis of 
cleanup options. EPA issued presumptive remedy guidances for the following: mu- 
nicipal landfill sites; sites with volatile organic compounds in soil; wood treater sites 
(with an update 2 years later); and a groundwater presumptive response strategy. 
Regions are reporting significant reductions in costs and time required to complete 
remedies. A recent Office of Inspector General report focused on an independent re- 
view of the use of a presumptive remedy and concluded that “Use of a Presumptive 
Remedy increased consistency in decisionmaking by taking advantage of lessons 
learned at similar sites, and allowed speedup of the Feasibility Study process.” 

Promoting Fairness in Enforcement 

As I have stated, a core principle of the Superfund program is that the parties 
responsible for contamination should be responsible for the cleanup. EPA’s “Enforce- 
ment First” strategy has assured that responsible parties perform or pay for ap- 
proximately 75 percent of long-term cleanups, thereby conserving the Superfund 
trust fund for sites for which there are no viable or liable responsible parties. 

Over the course of the Superfund program’s implementation, however, stakehold- 
ers have expressed a variety of concerns regarding the fairness of the liability sys- 
tem. Issues related to excess litigation and associated transaction costs, the per- 
ceived inequities in the issuance of cleanup orders, the liability of parties contribut- 
ing small amounts of hazardous substances to Superfund sites, the liability of par- 
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ties that have limited assets, and the liability associated with the disposal of munic- 
ipal solid waste, have all contributed to criticisms of the program. Through Adminis- 
trative Reforms, ERA has addressed these concerns. 

Recognizing the Orphan Share 

ERA has fundamentally changed the way it conducts settlements at Superfund 
sites through implementation of its 1996 “orphan share compensation” policy. Under 
the new orphan share reform, ERA offers to forgive a portion of its past costs and 
projected future oversight costs during every settlement negotiation for long-term 
cleanup or non-time critical removal, to cover some or all of the orphan share at 
the site. The orphan share policy encourages parties to settle, rather than to liti- 
gate, and enhances the fairness and equity of settlements. Without a settlement, re- 
sponsible parties at a site are potentially liable under the Superfund law for the en- 
tire cost of the cleanup, including the share that might be attributable to other par- 
ties that are insolvent or defunct. ERA’s new approach creates a major incentive for 
responsible parties to agree to perform the cleanup without litigation and the associ- 
ated transaction costs. In FY96, the Agency offered over $67 million in orphan share 
compensation to potential settling parties across the United States. 

Getting the “Little Guy” Out Early 

era’s reforms are removing thousands of small volume waste contributors from 
the liability system. RRRs that are liable for cleanup costs have sometimes sued 
huge numbers of small businesses that had little or no connection to the toxic con- 
tamination — sometimes simply by naming every business in the local yellow pages 
as a defendant in a contribution lawsuit. ERA’s reforms have responded to the bur- 
den this can place on parties that made a very limited contribution to the pollution 
at a site by using its settlement authority to remove small volume waste contribu- 
tors from Superfund litigation. To date, the Federal Government has completed set- 
tlements with over 14,000 small volume contributors of hazardous waste at hun- 
dreds of Superfund sites. These settlements protect the settling parties from expen- 
sive private contribution suits. In addition, ERA has stepped in to prevent the big 
polluters from dragging untold numbers of the smallest “de micromis” contributors 
of waste into contribution litigation by publicly offering to any such party $0 (i.e., 
no-cost) settlements that would prevent lawsuits by other RRRs. 

Site Specific Special Accounts 

Rrior to the Administrative Reforms, any funds recovered in early settlements at 
a particular site were usually deposited in the Superfund Trust Fund, and could not 
be spent until appropriated. When appropriated, these funds could be spent at other 
sites. Through the use of Site Specific Special Accounts, ERA is able to direct settle- 
ment funds, as well as interest earned on those dollars, to future response actions 
at a specific site. As of August 31,1996, $226 million in principal, and $35 million 
in interest, had been set aside for exclusive use at specific sites. 

Equitable Issuance of UAOs 

To address the criticism that ERA routinely issues cleanup orders under section 
106 of the Superfund law (unilateral administrative orders or UAOs) only to a sub- 
set of the parties identified at a particular site, ERA has established a protocol re- 
quiring a detailed explanation of the basis for not including certain parties when 
issuing a UAO. This new requirement will ensure greater equity among parties re- 
ceiving UAOs, because these orders will be issued to the largest manageable num- 
ber of RRRs at each site. 


Riloting Allocations 

ERA is conducting pilot projects that test a fundamentally different approach to 
the allocation of Superfund costs (called the allocations pilots) in order to promote 
fairness in settlements. Allocations are one approach to determine RRRs’ share of 
cleanup costs which may be used to settle their liability with the United States. A 
neutral party, known as an allocator, selected by parties to the process, conducts 
an out-of-court allocation. The allocator assigns shares of responsibility for cleanup 
costs among all RRRs at a site. In concert with an allocation, ERA expects to pay 
the “orphan share,” which includes the shares of parties which are defunct or insol- 
vent. ERA has offered allocation pilots at 12 Superfund sites. 

ERA is evaluating the pilot projects and has learned valuable lessons about the 
relationship of allocations to settlement. We have learned, for example, that some 
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PRPs prefer not to participate in a formal allocation process, instead preferring to 
allocate shares of responsibility among themselves. We have also learned that a sin- 
gle allocation process is inappropriate for all sites, and that any process must be 
flexible to meet site-specific needs and promote settlements. We hope our on-going 
evaluation of the allocation pilots will continue to reveal valuable information about 
the process of conducting allocations. 

Reducing Costs for PRPs Through Reduced Oversight 

PRPs incur costs at sites in part because of EPA’s need to oversee the quality of 
cleanup work. Oversight is the process EPA uses to ensure that all studies and work 
performed by PRPs are technically sound and comply with statutory requirements, 
regulations, guidances, policies, and the signed settlement agreement. Oversight 
may include reviewing reports submitted for approval, ensuring interim cleanup 
milestones are met, or conducting site visits. As the Superfund program matures, 
parties performing cleanup work have developed a considerable body of experience 
in conducting response activities at sites. EPA can reduce oversight of such parties 
while continuing to exercise sufficient oversight to ensure that the work is per- 
formed properly and in a timely manner. 

EPA Regions have initially identified approximately 100 sites where reductions in 
oversight of ongoing work for cooperative and capable PRPs have occurred or will 
occur — significantly reducing PRP costs at some of these sites. EPA also may look 
at opportunities to involve communities in deciding the appropriate level of PRP 
oversight. 

Involving Communities and States in Decisionmaking 

The Agency supports the principle that communities must be involved in the 
cleanup process from the time a site is discovered to the time it is finally cleaned 
up. 


Involving Communities in Remedy Selection 

EPA is promoting “consensus-based” approaches to the remedy selection process 
by involving community stakeholders in site pilot projects. This effort is intended 
to empower local citizens and other stakeholders to be involved in the remedy selec- 
tion process that ultimately results in EPA choosing common sense remedies that 
meet statutory and regulatory requirements. Eor example, at the Lower East Fork 
Poplar Creek Site in Oak Ridge, Tennessee, the cleanup strategy, agreed to in Au- 
gust 1995, reflected the concerns of the local community in the remedy selection 
process. This included input into a change in cleanup goals. Through a citizen work- 
ing group established by the Department of Energy, working in partnership with 
EPA and the State of Tennessee, the citizens’ influence on the remedy selection deci- 
sion averted the expenditure of more than $100 million and helped protect human 
health and the environment more quickly. 

Regional Ombudsmen 

EPA established an Ombudsman in every Region to serve as a direct point of con- 
tact for stakeholders to address their concerns at Superfund sites. Prior to this re- 
form, stakeholders raised concerns with Regional personnel, but had no formal 
mechanism for having their issues elevated. The Ombudsmen now serve as 
facilitators for stakeholders on concerns that have not been resolved between Re- 
gional personnel and the stakeholder through informal means. The Ombudsman re- 
ports to a top Regional management official in every Region to assure management 
attention to issues raised. 

Improving Public Access to Superfund Information 

EPA recognized that improving communication with stakeholders and improving 
access to Superfund information will help the public become more aware of, and in- 
formed about, Superfund. EPA is using electronic tools to improve communication, 
including having sites for both the Office of Emergency and Remedial Response 
(OERR) and the Office of Site Remediation Enforcement (OSRE) on the Internet, 
with separate pages devoted to Superfund reform. Each Region also is developing 
Internet “home pages” which will include information on Regional Superfund pro- 
grams, such as Superfund site lists, site-specific information, successful site cleanup 
actions, and links to State Superfund activities. 
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State Programs Speed Cleanup of Non-NPL Sites 

EPA recognizes the important role that State environmental agencies have in en- 
couraging economic redevelopment of brownfields . EPA plans to provide $10 million, 
earmarked in FY97 appropriations, to encourage the development or enhancement 
of State programs that encourage private parties to voluntarily undertake early pro- 
tective cleanups of less seriously contaminated sites, thus accelerating their cleanup 
and their redevelopment. EPA recently issued a memorandum setting out an in- 
terim approach for its relations with State voluntary cleanup programs. The memo- 
randum includes criteria for State voluntary cleanup programs that are enabling 
EPA and the States to start negotiating a division of labor between EPA and the 
States in memoranda of agreement (MOAs) as well as ensuring protection of public 
health and the environment. Nine States have now signed MOAs with EPA regard- 
ing sites cleaned up under voluntary cleanup programs. The growing number of 
States creating and operating voluntary cleanup programs provides a unique oppor- 
tunity to respond to the brownfields cleanup and redevelopment issues. 

Greater Power for States in Picking Remedies 

The goal of this reform is to provide qualified States with an increased role in 
the selection of cleanup alternatives at sites on the NPL, whenever possible. States 
selected for this reform enter into “Participating States” agreements with EPA, 
through which the States conduct the remedy selection process, consistent with ap- 
plicable law and regulations. Participating States supervise the remedy selection 
process with minimal EPA oversight or involvement, giving the State significantly 
more control than usual over NPL site cleanups. Selected Federal facilities are 
achieving similar success through incorporation of a lead agency concept in inter- 
agency cleanup agreements. 

Promoting Economic Redevelopment 

EPA is promoting redevelopment of abandoned and contaminated properties 
across the country that were once used for industrial and commercial purposes 
(“brownfields”). While the full extent of the brownfields problem is unknown, the 
United States General Accounting Office (GAO/RCED-95-i72, June 1995) estimates 
that approximately 450,000 brownfields sites exist in this country, affecting vir- 
tually every community in the Nation. EPA believes that environmental cleanup is 
a building block, not a stumbling block, to economic development, and that cleaning 
up contaminated property must go hand-in-hand with bringing life and economic vi- 
tality back to communities. The Brownfields reforms are directed toward empower- 
ing States, communities, and others to work together to assess, safely cleanup, and 
sustainably reuse these sites. EPA efforts have been accomplished through the 
Brownfields Action Agenda-an outline of specific actions the Agency is conducting. 
The initial Brownfields Action Agenda outlined four key areas of action for return- 
ing brownfields to productive reuse: (1) awarding Brownfields Assessment Dem- 
onstration Pilots; (2) building partnerships to all Brownfields stakeholders; (3) clari- 
fying liability and cleanup issues; and (4) fostering local workforce development and 
job training initiatives. A new Action Agenda for fiscal years 1997 and 1998 will fur- 
ther identify, strengthen, and improve the commitments EPA and its colleagues can 
make to brownfields. 

Brownfields Pilots are Encouraging Redevelopment 

The Brownfields Assessment Pilots form a major component of the Brownfields 
Action Agenda. EPA exceeded its commitment to fund at least 50 pilots by actually 
funding 76 pilots at up to $200,000 each by the end of 1996. And, just this month, 
EPA announced the addition of two more pilots, bringing the total to 78. These 2- 
year pilots are intended to generate further interest in Brownfields redevelopment 
by bringing together public and private efforts including Federal, State, and local 
governments and affected communities. The Brownfield pilots will develop informa- 
tion and strategies that promote a unified approach to site assessment, environ- 
mental cleanup, and redevelopment. Many different communities are participating, 
ranging from small towns to large cities. Stakeholders tell the Agency that 
Brownfields development activities could not have occurred in the absence of EPA 
efforts. As the National Community Reinvestment Coalition (NCRC) said “[W]e 
wholeheartedly support the EPA’s Brownfields Economic Redevelopment Initiative. 
NCRC believes that [EPA’s] multifaceted initiative represents a significant step for- 
ward by the Administration in working with distressed communities on the local 
level in their revitalization efforts.” 
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Getting Sites off the “List” 

Prior to reform, EPA kept track of all potential hazardous waste sites in an inven- 
tory known as the Comprehensive Environmental Response and Liability Informa- 
tion System (CERCLIS). Even sites where no further Federal Superfund interest 
was warranted remained in the CERCLIS inventory. This practice led to unintended 
barriers to the redevelopment of these properties because sites listed in CERCLIS 
could be automatically considered risky by some lenders, making it difficult for po- 
tential purchasers to secure loans to develop these properties. To avoid this result, 
EPA redefined CERCLIS, deleting or archiving sites from the active CERCLIS in- 
ventory. EPA has archived approximately 30,000 sites (e.g., sites where ‘no further 
Federal remedial action [is] planned’) from CERCLIS to date, and EPA expects to 
archive over 2,000 additional sites from CERCLIS per year over the next several 
years. 


Deleting Clean Parcels from the NPL 

Prior to the Administrative Reforms, EPA’s policy had been to delete releases 
from the NPL only after evaluation of the entire site. However, deletion of entire 
sites does not communicate the successful cleanup of portions of those sites. Total 
site cleanup may take many years, while portions of the site may have been cleaned 
up and become available for productive use before cleaning has been completed at 
other portions of the site. Some potential investors or developers may be reluctant 
to undertake economic activity at a cleaned up portion of real property that is part 
of a site listed on the NPL. This reform allows EPA to delete portions of sites, as 
appropriate, upon the receipt of petitions from interested parties, allowing redevel- 
opment to occur quickly. Four parcels are currently moving through the deletion 
process. 


Removing Redevelopment Barriers Based on Liability Concerns 

EPA is promoting redevelopment of contaminated properties by protecting pro- 
spective purchasers, lenders, and property owners from Superfund liability. EPA’s 
“prospective purchaser” policy is stimulating the development of sites where parties 
otherwise may have been reluctant to take action by clarifying (through agreements 
known as “prospective purchaser agreements”) that bona fide prospective purchasers 
will not be responsible for cleaning up sites where they did not contribute to or 
worsen contamination. EPA issued new guidance in May 1995, which allowed the 
Agency greater flexibility in entering into such agreements. The new guidance ex- 
panded the universe of sites eligible for such agreements to include instances where 
there is a substantial benefit to the community in terms of cleanup, creation of jobs, 
or development of property. Of the 50 agreements to date, 60 percent have been 
reached since issuance of the May 1995 guidance. At the Indiana Woodtreating Site 
near Bloomington, Indiana, the work performed under a prospective purchaser 
agreement will prevent contaminants from entering Clear Creek, which is a drink- 
ing water source for the city of Bloomington, Indiana. 

People owning property under which hazardous substances have migrated 
through groundwater also feared liability under the statute. EPA responded by an- 
nouncing that it will not take enforcement actions under CERCLA against owners 
of property under which contaminated groundwater has migrated, but where the 
property is not also a source of contamination. Further, EPA also will consider pro- 
viding protection to such property owners from third party lawsuits through a set- 
tlement that affords contribution protection. 

EPA has given reassurance to the lending industry and to government entities ac- 
quiring property involuntarily. EPA outlined in guidance what it considered appro- 
priate actions a lender may undertake without becoming a liable party. In Septem- 
ber 1996, Congress passed legislation very similar to EPA’s policy and guidance on 
lenders. EPA also is providing assurances (“comfort/status letters”) in appropriate 
circumstances to new owners, lenders, or developers which assure them that they 
need not fear incurring Federal environmental liability. 

The Agency is proud of the improvements to Superfund that have been made 
through Administrative Reforms. Throughout the course of the reauthorization proc- 
ess, we have heard stakeholders express their concerns and have taken the oppor- 
tunity to address those concerns. We recognize, however, that there are areas of the 
law that could benefit from legislative provisions. Therefore, the Administration con- 
tinues to seek responsible Superfund legislative reform to further improve the pro- 
gram. 
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VISION FOR RESPONSIBLE SUPERFUND LEGISLATIVE REFORM 

Legislative reform must buildupon the successes and lessons learned through the 
Administrative Reform effort and provide solutions to the problems that cannot be 
addressed administratively or through regulatory change. Our goals for legislative 
reform are consistent with the objectives of Administrative Reforms. We want a 
Superfund program that protects human health and the environment through cost- 
effective cleanups which are reliable over the long term and foster economic redevel- 
opment. We want a Superfund program in which those who pollute are held respon- 
sible, but allows parties to resolve their liability as efficiently as possible and does 
not catch inappropriate parties in the liability net. We want a Superfund program 
in which citizens are encouraged and supported in their efforts to participate mean- 
ingfully in the cleanup decisions that affect their lives. We want a Superfund pro- 
gram that supports the continued development of State and Tribal cleanup pro- 
grams and fosters collaboration between the Federal, State, and Tribal governments 
to divide up the enormous task of hazardous waste cleanup in this country in sen- 
sible, mutually supportive ways. 

Long-Term, Cost-Effective Protection 

Any legislative changes addressing cleanup decisions must, as a baseline, continue 
to ensure that cleanups are protective of human health and the environment over 
the long term. Cleanups should also be cost-effective, and foster productive reuse of 
contaminated property, to the degree practicable. 

In order to facilitate these goals, the Administration supports addressing statu- 
tory remedy preferences and supports treatment for those wastes that are highly 
toxic and/or highly mobile, in light of the continuing challenges in ensuring the long- 
term reliability of engineering and institutional controls, as well as the limitations 
that containment and institutional controls place on productive reuse or redevelop- 
ment of property. It is important to note that we can see the market impacts of the 
treatment mandates under current law in the development of new, often in-situ 
technologies which are giving us more alternatives to incineration, and a decline in 
the costs of those technologies as they are used increasingly. These changes in the 
treatment market are part of the reason for the decline in estimated remedy costs 
I mentioned earlier. 

Additionally, legislation should not alter our goal of restoring groundwater to ben- 
eficial uses. Over half of this nation’s population relies on groundwater as its source 
of drinking water. Superfund has raised consciousness about the need to prevent 
contamination of this resource by demonstrating the consequences — financial, tech- 
nological, and practical — of contamination that threatens real people now and future 
generations. 

“Smart” groundwater remediation as ERA has defined it in a series of Administra- 
tive Reforms is another major reason for declining remedy cost estimates. In the 
early days of the program, we relied solely on extraction and treatment of ground- 
water to achieve cleanup objectives. In 1995, 60 percent of our groundwater cleanup 
decisions reflect extraction and treatment being used in conjunction with other tech- 
niques, such as bioremediation, underground treatment walls, or monitored natural 
attenuation, which is often used to reduce low levels of contaminants. In 1995, 
about 25 percent of Superfund groundwater remedies included monitored natural at- 
tenuation of contamination. It is worth noting that our success in developing 
groundwater cleanup policy is consistent and concurrent with ongoing developments 
in science and technology and it uses the flexibility afforded under current law. Par- 
ticipants in the process of defining Superfund legislative reform in this Congress 
will have to balance thoughtfully the desire to be clear and specific to promote 
transparency and certainty, and the benefits of our current flexibility that permits 
continuous improvements to be made as our knowledge progresses. 

Fairness and Reduced Transaction Costs 

In discussing any proposed legislative changes to the Superfund liability scheme, 
it is imperative to retain the fundamental principle of holding the polluter respon- 
sible for the cleanup. This has been the cornerstone of our ability to obtain as many 
cleanups as we have, and has left the Superfund trust fund available for truly aban- 
doned sites and public health and environmental emergencies. 

The Administration would support liability reform for de micromis parties. Their 
liability is often less in dollars than the transaction costs they incur in defending 
against a lawsuit. These are parties contribute truly small volumes of hazardous 
waste. The government does not currently bring these parties into the system, but 
they have occasionally been pulled in by other parties, with expensive and unfortu- 
nate results. Last year before this very committee, we heard from Ms. Williams, 
who runs a restaurant in Gettysburg, Pennsylvania. She was pulled into litigation 
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at the Keystone Superfund site, not by the government, not by the PRPs brought 
in by the government, but as a fourth tier of PRPs pulled into the litigation by other 
responsible parties. We do not believe that a party such as this should be involved 
in the Superfund process, and we have worked to enter into settlements with these 
parties to help get them out. A de micromis liability exemption would protect Ms. 
Williams from other over-zealous PRPs. 

Last year, EPA began offering orphan share compensation during every negotia- 
tion for long term cleanup and non-time-critical removal. The work we have done 
with orphan share compensation has significantly enhanced the fairness of the 
Superfund program. Although EPA does not need statutory authority to offer or- 
phan share compensation, EPA would support legislation creating a separate man- 
datory spending account for orphan share, so that funds for orphan share do not 
compete with cleanup dollars. 

We would also like to address the liability of municipalities and others who gen- 
erated or transported municipal solid waste. EPA and the Justice Department have 
embarked on an exercise to address this issue through additional administrative re- 
forms. As the legislative debate proceeds on Superfund reform, statutory provisions 
that efficiently and fairly address the liability of municipalities and generators and 
transporters of municipal solid waste should be considered. In addition, we believe 
that we should address the issue of prospective purchasers in our efforts to make 
sure that we can cleanup and reuse brownfield properties. 

Finally, I reiterate that any changes to the liability and enforcement provisions 
of Superfund must ensure that those who created the problems be held responsible 
for cleanup. Further, changes in the law must not compromise the availability of 
cleanup dollars or endanger the speed or thoroughness of site cleanups and our abil- 
ity to accomplish the President’s goal of completing 500 additional cleanups by the 
year 2000. Any exemptions or limitations on liability — or use of Trust Fund 
money — must be considered against the backdrop of these principles. Therefore, the 
Administration has consistently opposed, and continues to oppose site-based “carve 
outs” that relieve viable, responsible parties of their obligation to clean up sites. 

Meaningful Community Involvement 

Through years of implementation of the program, EPA has determined that early 
and meaningful community involvement can increase the overall pace of cleanups. 
Though enhanced community involvement may add steps in the early portions of 
the cleanup process, this investment generally accelerates later cleanup stages, as 
all parties are informed and have had time to work through their concerns. EPA 
has learned the hard way that a decision process that alienates the people our 
cleanups are supposed to protect results in constant revisiting of decisions, not 
quicker cleanups. 

We have also learned that we need a variety of tools and resources, and the flexi- 
bility to tailor the application of those tools and resources, to meet the particular 
needs of citizens at different sites. No two sites or communities are alike. We have 
citizens who are disinterested in large-scale NPL cleanups, and keenly interested 
citizens at smaller scale removal sites. 

Consistent with our experience, we would like to see Technical Assistance Grants 
(TAGs) available to citizens at non-NPL sites, in addition to NPL sites. Additionally, 
the Administration would like to ensure direct input from citizens into the develop- 
ment of assumptions regarding reasonably anticipated land uses upon which rem- 
edies are based. While we support processes which build consensus within commu- 
nities, the achievement of consensus should never be the price of admission into the 
decisionmaking process. We must always listen to the diversity of views among citi- 
zens affected by hazardous waste sites. 

Enhanced State and Tribal Efforts 

In addition to the many changes and accomplishments that have occurred in the 
Superfund program over the last 4 years, the context in which the program exists 
is also dramatically different. We recognize and support the continued growth of the 
State and Tribal regulated and voluntary programs which have greatly expanded 
the number of hazardous waste sites cleaned up to protect human health and the 
environment. Superfund legislation should address greater opportunities for States 
and Tribes to address a full range of hazardous waste sites for which they have the 
necessary response capacity, while providing the financial and technical support 
needed to further improve existing programs. We must recognize that retention of 
strong cleanup standards, enforcement authorities, and sufficient resources at the 
Federal level provides States and Tribes with resources critical to the effectiveness 
of their own programs. It is particularly vital that the Federal emergency preven- 
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tion, preparedness, and response capabilities, which are looked to as a model, and 
for support the world over, remain vital and effective. 

Over the last 4 years. States, Tribes, and EPA have been finding their own ways 
of dividing up the broad universe of contaminated site work. Under this emerging 
model of customized partnerships, all regulators work together to determine which 
sites should proceed under what authorities, and under whose lead, seeking to re- 
duce overlap and duplication in favor of more complementary, mutually supportive 
arrangements. In general. States and Tribes have the primary role in the process 
of discovering new sites and making screening decisions about which sites warrant 
action. In comparison to just a few years ago, States now exert substantial control 
over not only which sites will be included on the National Priorities List, but also 
in the CERCLIS inventory. By contrast. States, in many cases by their choice, are 
in the lead at only roughly 140 of the 1300 NPL sites. However, the more interest- 
ing story here is the tremendous variety of arrangements EPA and States and 
Tribes have worked out to address waste sites. 

When it comes to the role of States and Tribes, Superfund legislative reform must 
consider comprehensively the scope of the hazardous waste contamination problem 
Federal, State and Tribal programs are trying to address across this country and 
where we are succeeding today in our efforts to organize our collective resources to 
achieve more protective cleanups by more parties. The types of authorities, re- 
sources, and flexibilities best suited to harness the positive forces of a Federal pro- 
gram in a manner which supports the cleanup efforts of States and Tribes and, 
through their voluntary cleanup programs, private parties, needs to be considered 
in that context. 

Economic Redevelopment 

The Brownfields Economic Redevelopment Initiative has achieved much initial 
success. The continuing value of the Brownfields Initiative is its evolution and 
promise for the future. To buildupon these successful first steps and launch others, 
we must not lose sight of our overall goal to revitalize communities. Future efforts 
under the Brownfields Economic Redevelopment Initiative must be viewed as an im- 
portant component of any Superfund legislative reform strategy. With the breadth 
and variety of activities and stakeholders converging on the brownfields issue, we 
have tried to establish a framework that articulates a complete and comprehensive 
brownfields program. It is against this framework that we will measure proposals 
regarding the brownfields. 

Brownfields legislative reforms should continue the progress made under EPA’s 
administrative reforms and address the full range of Brownfield issues including: 
technical assistance funding for brownfields identification, assessment, and reuse 
planning; cooperative agreement funding to capitalize revolving loan funds for 
brownfields cleanup; support for State development of voluntary cleanup programs; 
liability protection for bona fide prospective purchasers and innocent landowners of 
contaminated property; support for mechanisms for partnering with Federal, State, 
local and tribal governments, and other non-governmental entities to address 
Brownfields; and support and long-term planning for fostering training and work- 
force development. 

In summary, the above discussion has highlighted some of the major elements we 
believe could be addressed in order to achieve consensus based, responsible Super- 
fund legislative reform. Our intent is to work within the Administration over the 
next few weeks to develop a set of principles and associated key components for this 
legislative reform process. These principles will also include the topic of Natural Re- 
source Damages (NRD), which will also be addressed in other testimony before this 
Committee today. When these principles are complete, the Administration will share 
this product with your Committee. 

THE SUPERFUND CLEANUP ACCELERATION ACT OF 1997 

The Administration has evaluated S. 8, the Superfund Cleanup Acceleration Act 
of 1997, against many of the same criteria which have guided our Administrative 
Reform efforts and which describe our goals for legislative reform. 

I was pleased to see that one of the top priorities of this body is Superfund reform. 
The early introduction of S. 8 reflects the commitment with which you, Mr. Chair- 
man, have approached the legislation. The Administration’s most serious concerns 
are that: (1) the bill may fail to ensure long-term protection of human health and 
the environment; (2) it will slow down cleanups; (3) it lets polluters off the hook and 
shifts costs to taxpayers and consumers; and (4) it provides incomplete support for 
communities. States, and Tribes, and economic redevelopment. But perhaps more 
fundamentally, S. 8 does not reflect the current status of the Superfund program, 
and fails to recognize the vast changes made to this program in the last 4 years. 
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Inadequate Protection 

Remedies under S. 8 would not assure protection of human health and the envi- 
ronment over the long term because highly toxic, highly mobile waste would not be 
treated and because contaminated groundwater may not be cleaned up in most, if 
not all, cases. 

Elimination of Treatment for Long-Term Reliability 

While S. 8 retains a decision process not dissimilar to the current program, in 
which tradeoffs between cleanup options with respect to a common set of criteria 
are balanced to select a cost-effective response, the results would be dramatically 
different. S. 8 eliminates all of the treatment provisions of CERCLA, under which 
ERA generally seeks to reduce the intrinsic hazards of the highly toxic and/or highly 
mobile waste constituting the “principal threats” at a site. Treatment of highly toxic, 
highly mobile wastes helps ensure that any materials managed onsite over the long 
term would not pose a serious threat to human health and the environment, should 
engineering and institutional controls fail at some point in the future. And obvi- 
ously, the more contaminated material that remains onsite and the higher the po- 
tential risks it poses, the less likely productive reuse of that property, or significant 
portions of that property, will occur. Despite improvements in our knowledge about 
how to make engineering and institutional controls work, significant uncertainties 
related to the long-term management of hazardous waste remain. 

Worse still, S. 8 establishes a new “mega” technical impracticability waiver from 
the fundamental requirement to protect human health and the environment in addi- 
tion to the existing (and continued) waiver from applicable or relevant and appro- 
priate requirements (ARAR) waiver for technical impracticability. This “mega” waiv- 
er can be invoked if “there is no known reliable means of achieving at a reasonable 
cost the goals for remedy selection.” As a result of this finding, the protectiveness 
goal is eliminated in favor of “remedial measures that mitigate the risk to human 
health and the environment.” Under this process, cost would receive more emphasis 
in deciding not only the method of protection for a site, (likely to be cheap exposure 
controls such as fences), but whether to protect at all. S. 8 may leave the real busi- 
ness of cleanup to a future generation, and it reflects concerns with treatment of 
wastes based on old anecdotes — not the current program. 

Contaminated Groundwater Will Not Be Cleaned Up 

Contaminated groundwater is a problem at over 85 percent of Superfund sites. 
With over fifty percent of the U.S. population relying on groundwater for their 
drinking water, the Administration holds firm to the belief that this critical public 
health and environmental concern should continue to be addressed. I think you 
would agree that the citizens of this nation want and deserve a safe and reliable 
supply of water for drinking and household use, industry and agriculture, recre- 
ation, and many other beneficial uses, and to know that they will continue to have 
such a supply available for the generations to come. 

Despite this, S. 8 would replace the goal under the current program to restore 
contaminated groundwater to beneficial uses, wherever practicable, with the trag- 
ically modest mandate to “prevent or eliminate any actual human ingestion of con- 
taminated drinking water.” This goal could be met through treatment at the tap or 
simply by preventing the use of the water. Though S. 8 does provide for protection 
of uncontaminated groundwater, it relies too heavily on natural attenuation to pro- 
vide this protection. 

Even if actual cleanup of contamination in the groundwater were proposed as a 
cleanup alternative, S. 8 sets up a burdensome three part test which must be passed 
to justify its selection. The bill would require: (1) “a determination regarding the 
technical practicability of restoration”; (2) a justification that demonstrates that ac- 
tive cleanup can “substantially accelerate the availability of groundwater for use as 
drinking water beyond the rate achievable by natural attenuation”; and, in the final 
analysis; (3) consideration of active cleanup “on an equal basis” with institutional 
and engineering controls. Under S. 8, we may all need to buy our own water treat- 
ment plants. S. 8 reflects concerns about groundwater cleanup from the 1980’s — not 
the current Superfund practices. 


Other Concerns 

S. 8 also fails to provide specific cleanup and protection standards for surface 
water, and adds prescriptive language regarding risk assessment, which is a glaring 
example of how the bill is out of touch with the Superfund program of today. Under 
the Administrative Reforms, ERA has met with stakeholder representatives from in- 
dustry, Indian Tribes, environmental groups, and local government and citizen rep- 
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resentatives from communities with hazardous waste sites to develop an agenda for 
technical improvements to the Risk Assessment Guidance for Superfund and to im- 
proving stakeholder involvement in the process of conducting a risk assessment 
which are very different than the technical and risk communication principles S. 8 
would dictate by law. Risk assessment is a key area where policy needs to be able 
to evolve with new scientific understandings and changing stakeholder needs. 

S. 8 DELAYS CLEANUPS 

The seminal mission of Superfund is to protect public health and the environment 
through cleanup. To better accomplish this mission, a reformed Superfund must 
speed the pace of cleanup. Unfortunately, S. 8 will involve more lawyers in the proc- 
ess and therefore increase the time required for cleanup decisions dramatically, re- 
sulting in slower cleanups. Transaction costs will also increase commensurate with 
delays. 

ROD Reopeners 

The provision for ROD “reopeners” will cause significant disruption to and delay 
of ongoing cleanups. The complex thresholds for reopening RODs are based solely 
on cost savings anticipated, and thus have little to do with modifications of RODs 
based on advances in science and technology. Delays and disruptions will occur at 
sites where cleanups are well underway, and have been accepted by the community 
and PRPs, yet the RODs will be reopened, unless vetoed by the Governor of the af- 
fected State. Not only will RODs have to be amended, but consent decrees and inter- 
agency a^eements that incorporate these RODs would have to be modified as well. 
This provision will increase, not reduce, transaction costs. 

Multiple Reviews of Cleanup Decisions 

In a marked departure from EPA’s successful Administrative Reform, which pro- 
vides a review of costly remedies to see if savings can be made, S. 8 institutes a 
series of decision points for a “remedy review board.” While the Agency’s National 
Remedy Review Board was implemented to promote national consistency in prospec- 
tive decisions in such a manner that minimizes disruptions or delays, the frame- 
work of S. 8 provides for a petition process that affects both prospective and past 
cleanup decisions, and provides for many disruptions and delays that can only be 
avoided if there is a finding that the delay is so unreasonably long that it threatens 
human health and the environment. These provisions do not prevent delays, which 
may cause increased costs as contamination spreads, nor do they give voice to the 
communities affected by the site caught up in this process. 

Overly Prescriptive Risk Assessments 

S. 8 institutes new risk assessment provisions that can only be described as re- 
dundant, expensive, and time-consuming, but without apparent benefit. The require- 
ment for risk ranges of 10“ to 10“* and risk distributions and central estimates 
of average exposed individual risk for each facility only adds wasteful steps to the 
evaluation process, as a central estimate would fall within either a range or dis- 
tribution, and a distribution is merely a graphical representation of a range. Addi- 
tionally, because of the requirement to utilize site-specific information, instead of 
using valid assumptions, risk assessments will no longer benefit from time and cost 
savings due to the Agency’s experience in performing these evaluations. Instead, 
risk assessments are likely to be more expensive and take more time under S. 8, 
delaying the cleanup. While we support appropriate uses of site-specific information 
in risk assessments, the bill’s insistence onsite-specific data for all key variables 
would be not only time consuming and impractical, but downright impossible for 
many factors. 


S. 8 HAS BROAD LIABILITY EXEMPTIONS 

The Administration has several concerns regarding many of the liability provi- 
sions of S. 8. The proposed legislation exempts or limits the liability of parties that 
are viable and liable and should remain responsible for cleanup of their sites. As 
an example, S. 8 exempts generators and transporters of any waste, whether munic- 
ipal solid waste (MSW) or extremely hazardous waste, found at a “co-disposal” site. 
This provision exempts parties regardless of the hazard associated with their waste 
or the impact that waste may have on the cleanup. At the Delaware Sand and Grav- 
el Site, for example, S. 8 likely would exempt major industrial generators of hazard- 
ous substances merely because they chose to dispose of their hazardous waste at a 
site which accepted MSW. 

S. 8 also limits the liability of private owners and operators of “co-disposal” 
sites — a position ERA has never endorsed. Under the terms of S. 8, major waste 
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management companies that are liable, viable and understand the costs of this busi- 
ness, would be relieved of their liability. At many sites, this could mean that clean- 
up costs will be shifted to the Fund through S. 8’s orphan share funding provisions. 
In fact, as S. 8 is currently written, the collective “co-disposal” provisions result in 
a de facto co-disposal carve out, which we believe is inconsistent with good public 
policy. 

The co-disposal provisions raise other issues of concern. Under S. 8, a “co-dis- 
posal” landfill is one at which there “may” be a “substantial portion” of municipal 
solid waste. The term “substantial” is not defined. The absence of a definition is cer- 
tain to encourage litigation. Further, where a site continues to receive municipal 
solid waste, its status may change over time. These new and vague terms are fertile 
ground for litigation. 

The de minimis exemption found in S. 8 is another example of an exemption that 
is broader than is needed to address the intended parties of concern. This provision, 
probably intended to exempt only those very small contributors of waste which we 
all agree should not be forced to incur the transaction costs associated with Super- 
fund liability, goes well beyond exempting contributors of very small amounts of 
waste. The 1 percent cutoff of this provision potentially will exempt parties that 
have contributed very large amounts of hazardous waste, and may leave very few 
responsible parties remaining liable. For example, at the Bypass 601 Site in North 
Carolina, a 1 percent contribution represents approximately 3 million pounds of 
lead-bearing materials. Only 20 of the approximately 4,000 responsible parties at 
this site contributed volumes in excess of 1 percent. This is another example of an 
exemption that violates the principle that parties that are responsible for the con- 
tamination should remain responsible for the cleanup. 

Finally, the liability exemptions and limitations in S. 8, when read together with 
the Orphan Share Funding provisions, would create an enormous obligation for the 
Trust Fund and could divert funds from cleanups. Because orphan share funding 
is not provided from a source separate from cleanup dollars, cleanups will be com- 
peting for the same dollars as the Orphan Share claimants. To make matters worse, 
S. 8 provides that orphan share funding is an entitlement. As such, claims for or- 
phan share funding would be legally superior to other claims against the Fund, in- 
cluding the costs of cleanups. 

S. 8 also requires EPA to reimburse responsible parties for costs that exceed their 
allocated share — this includes in many cases, costs and work that parties have al- 
ready agreed to perform. These provisions for “Fund Contribution” present several 
problems. First, they require EPA to repay recalcitrant parties working under an 
order in the same manner we would repay a cooperative party working under a con- 
sent decree. This would be a windfall to the recalcitrant parties. Second, these provi- 
sions require EPA to pay costs within 1 year. If large numbers of applications are 
received at once, this could cause funding shortfalls and resource drains resulting 
in major cleanup delays. Third, final settlements will be reopened and parties who 
have previously incurred the costs of negotiations will have to proceed through an 
allocation to determine their share of liability for the purpose of reimbursement. 
Such reconsideration of liability effectively duplicates transaction costs previously 
incurred. 

Narrow and Unworkable “Illegal Activity” Exception 

S. 8 attempts to prevent a person from claiming a liability exemption where a 
court determines, within the applicable statute of limitations, that the person vio- 
lated a Federal or State law relating to the hazardous substances at issue. Because 
Superfund addresses the results of acts that frequently took place many decades be- 
fore cleanup, and at a time when applicable laws may have been unclear, proof of 
illegal or culpable behavior may have been impossible at most sites, as the provision 
requires court action at the time of the activity. 

The Allocation Process is Broad and Prescriptive 

The Administration has a number of concerns with S. 8’s allocations provisions. 
First, the large number of sites subject to a mandatory allocation will result in ex- 
traordinary allocation costs, will increase transaction costs, and will slow the settle- 
ment process. S. 8 requires formal and prescriptive allocations at all multi-party 
sites on the NPL where post-enactment costs are outstanding, even where the par- 
ties are exempt under S. 8. In addition. Under S. 8, the allocator alone makes the 
determination as to which parties not already settled out are to be considered ex- 
empt or liable. These provisions preclude EPA from excluding small volume contrib- 
utors or parties with an inability to pay, and thus from protecting them from the 
transaction costs associated with an allocation. As drafted, courts could interpret 
S. 8 to require EPA to accept “cashout” settlement offers. This provision could rap- 
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idly turn Superfund into a public works program, with the government undertaking 
the cleanups. Finally, S. 8 allows no means for the allocation process to he set aside 
if some parties wish to settle, rather than proceed with the allocation. This allows 
just one party to hold other parties hostage, even in cases where a settlement could 
be easily reached. 

In 1994, as part of Administrative Reforms, EPA implemented an Allocations Pilot 
Project at 12 Superfund sites. Although the pilots are not yet complete, much has 
been learned about the strengths and weaknesses of the allocations process. Based 
on this experience, EPA cannot support a mandatory allocations process at every 
multi-party site. For example, some responsible parties do not want to use an alloca- 
tion process, even where EPA has offered orphan share compensation. Based on our 
experience with allocating and our allocation pilot projects, EPA is reevaluating the 
need for legislation establishing a detailed allocations process. 

Other Liability Concerns 

S. 8 imposes a har on additional enforcement, cost recovery or even private party 
actions against a party after the issuance of an administrative order, even in situa- 
tions where an order is used as an interim measure to address an emergency, or 
where orders are used to achieve portions of work at large or complex sites. Another 
provision of S. 8 precludes Federal or administrative enforcement action at any fa- 
cility that is subject to a State remedial action plan. There are no exceptions to this 
provision for emergencies, threats to human health or the environment, or in cases 
where the State requests EPA to act. S. 8 further requires that where a facility is 
not subject to a State remedial action plan, that is, in cases where the State is not 
taking the lead, all CERCLA section 106 orders issued hy the U.S. relating to that 
facility cease to have effect after 90 days if the State does not affirmatively concur 
on the order. This would put a huge burden on the States, creates a potentially du- 
plicative system, and could disrupt cleanups. Each of these provisions inappropri- 
ately impose restrictions on the ability of the U.S. to enforce Federal law, and to 
act to protect public health and the environment. 

S. 8 PROVIDES INCOMPLETE SUPPORT FOR COMMUNITIES 

The Administration supports the principle that communities must be involved in 
the cleanup process from the time a site is discovered to the time it is finally 
cleaned up. Because one out of four Americans lives within five miles of a hazardous 
waste site, Superfund is a Federal program that truly has local impacts. Addition- 
ally, EPA recognizes and supports the continued growth of State regulated and vol- 
untary programs, and the successes States have achieved in addressing their sites. 

Community Response Organizations 

While S. 8 adds many provisions regarding enhanced community involvement, 
there are significant weaknesses. The bill establishes Community Response Organi- 
zations (CRO) to serve as the primary conduit of information to and from the com- 
munity to appropriate Federal, State and local agencies and PRPs concerning devel- 
opment and implementation of remedial actions. Among the concerns the Agency 
has with the provisions addressing communities, the CRO provisions limit participa- 
tion to the remedial action phase of cleanups. We support meaningful community 
involvement throughout the cleanup process and from the earliest possible oppor- 
tunity during site assessment and before NPL listing. The Agency supports giving 
substantial weight to CRO recommendations on future land-use and other signifi- 
cant decisions throughout the cleanup process. The CRO should represent commu- 
nity concerns directly to the Agency, as opposed to the mere requirement for CRO 
consultation (assuming a CRO exists) on input from the local land use authority. 
Unfortunately, involvement of this type is absent from the provisions of S. 8. 

Technical Assistance Grant Limitations 

Another concern with the community involvement provisions of S. 8 is the imple- 
mentation of a changed Technical Assistance Grant (TAG) program. The purpose of 
the TAG program is to provide local citizens with resources to obtain and evaluate 
technical information. S. 8 requires that if a CRO exists, it is the preferred recipient 
of a TAG. Aside from the inherent conflicts of interest that may arise from PRP par- 
ticipation in CROs, by requiring that the TAG be awarded to a CRO, the bill elimi- 
nates the opportunity for other community-based organizations to access TAG funds. 
Giving preference to CROs when awarding TAGs is not the way to ensure that the 
local citizen’s groups will bring an equal voice to the table. In addition, S. 8 limits 
TAG grants to sites listed or proposed to the NPL, limiting community involvement 
in other facets of the Superfund program (i.e., removal actions and non-NPL clean- 
ups). 
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S. 8 PROVIDES INCOMPLETE SUPPORT FOR STATES AND TRIBES 
Problematic State Delegation Process 

S. 8 sets up an elaborate “menu” approach for providing delegation of the Federal 
program to States, which allows States to pick and choose authorities they would 
like to undertake. Unlike prior legislative provisions that had EPA support, it raises 
the potential for increased delays and costs due to uneven divisions of labor and 
could hamper coordination among Federal agencies. Partial or limited delegations 
can allow States to undertake portions of cleanup activities or studies, and then re- 
quire EPA to perform the portions that the State declined to perform, either on a 
site hy site or State hy State basis. In some cases, this could lead to implementation 
delays and higher costs associated with attempting to implement a State plan at 
the Federal level using different personnel or contractors. It could also create incon- 
sistent approaches, confusion, and could greatly compromise cost recovery if the 
work is Fund-lead. 

Even the delegation process itself is problematic in S. 8. The bill provides for no 
public notice or comment on a proposed approval or disapproval of a State applica- 
tion to take over the program. RCRA, the program most closely related to the Super- 
fund program requires such procedures, however, S. 8 does not. In the case of S. 8, 
where the decision as to the lead regulatory agency is made on a site-specific basis, 
this is very troubling. In many cases, the public has very strong views about which 
agency is best suited to oversee the cleanup. In addition, the default approvals of 
State programs could have unintended consequences, and could even lead to a lack 
of protection of public health and the environment in cases where a State is auto- 
matically approved to take over a site because of the default provisions, but does 
not currently have the resources available to devote to the particular site. 

Limiting Application of State Law 

One of the most troubling aspects of S. 8’s treatment of the role of States in the 
Superfund program is the effective preemption of State law involving remedy selec- 
tion. Under S. 8, this occurs when a delegated State attempts to select a remedy 
more costly than what EPA would have selected, in which case the State must pay 
the difference in cost and cannot recover the costs through State or Federal cost re- 
covery, even if it would otherwise be covered by their own State cleanup require- 
ments. Aside from the question of costs or resources necessary to duplicate the State 
remedy process for comparison purposes every time a remedy is challenged, this rep- 
resents a preemption of the State’s ability to select remedies under its own author- 
ity, as well as a preemption of the State’s liability scheme. 

Other State Issues 

Besides the issues listed above, there are other potential problems with the provi- 
sions of S. 8. For example, the new State cost share requirements could add $90 to 
$100 million to the cost borne by the Trust Fund, based on 1994 estimates, and 
under S. 8, this cost may be increased by State petitions for further reductions. Ad- 
ditionally, early authority to delist sites from the NPL could negatively impact sites 
where cleanup has not been completed, or at RCRA facilities or other sites with on- 
going activities which might give rise to new problems or releases. S. 8 does not rec- 
ognize Indian Tribes at all. 

S. 8 FAILS TO ADEQUATELY PROMOTE AND ENHANCE ECONOMIC REDEVELOPMENT 

One of the most important aspects of any Superfund legislation is its ability to 
promote and enhance economic redevelopment at Superfund sites. Because of this 
EPA is very encouraged to see substantial Brownfields provisions, as well as vol- 
untary cleanup program provisions, within S. 8. However, in reviewing the provi- 
sions, several concerns were apparent. 

Brownfields Grants are Limited 

One of the major concerns with S. 8’s Brownfields characterization grants provi- 
sion is the exclusion of States from the list of eligible recipients for the program. 
EPA’s experience with the Brownfields Pilot Program has taught us that in the case 
of many smaller communities, it may make more sense and be more efficient to pro- 
vide the grants directly to States. Additionally, the limitation on funding per year 
for these grants may restrict and inhibit the grant recipient from efficiently manag- 
ing and benefiting from the grant itself. Finally, in the definition of Brownfields, 
S. 8 improperly excludes sites where removals have occurred, or are planned to 
occur, and sites deleted from the NPL with “No Action” RODs. These sites may be 
appropriate candidates for redevelopment. In addition, EPA has first-hand experi- 
ence with prospective purchaser redevelopment of these properties. 
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Voluntary Cleanup Program Concerns 

The Administration is opposed to provisions in S. 8 regarding voluntary cleanup 
that would eliminate the authority of EPA and other Federal agencies to respond 
to releases of hazardous substances whenever a State remedial action plan has been 
prepared, whether under a voluntary response program, or any other State program. 
Under S. 8, the mere existence of such a cleanup plan eliminates any Federal au- 
thority to respond to a release or threatened release of hazardous substances — even 
where there may be an imminent and substantial endangerment to human health 
and the environment. This compromise of public protection is alarming. The provi- 
sions of S. 8 could leave us powerless to respond to immediate threats from the 
worst toxic sites (Voluntary Response Programs are given authority to clean up NPL 
sites) even where the State’s VRP program lacks the resources and expertise to 
“qualify” under the provisions of S. 8. 

In addition, the level of community involvement provided by S. 8 is questionable. 
The bill limits the community to an “adequate opportunity” for public involvement 
and does not guarantee participation in all levels of the cleanup process or deter- 
minations regarding end uses of the property. Finally, the preclusion of all private 
and citizen suits belies the apparent commitment in S. 8 to strengthen community 
participation. 


OTHER CONCERNS 

The problems discussed above are not a complete list of problems in S. 8. The bill 
significantly restricts restoration of natural resources injured as a result of hazard- 
ous waste contamination. Further, the bill prematurely limits Federal involvement 
in the effort to clean up hazardous waste sites by mandating that only a limited 
number of sites may be added to the National Priorities List (NPL) over the next 
several years. EPA estimates that hundreds of sites currently meet the eligibility 
criteria for NPL. Without adequate Federal involvement, these sites would become 
the responsibility of State and local governments that may not have the resources 
to address them. 

The Administration views these and other problems I do not have time or space 
to mention here as sufficiently numerous and serious to suggest that S. 8 is prob- 
ably not an effective vehicle by which to forge consensus regarding Superfund legis- 
lative reform in this Congress. 


CONCLUSION 

The Clinton Administration believes that responsible, consensus based Superfund 
legislative reform is necessary to remedy some inherent problems in the existing 
statute. However, any such reform must be based upon an understanding of where 
the program is today. I have tried in my testimony today to start the process of forg- 
ing a common understanding of the current Superfund program by describing our 
accomplishments under the Administrative Reforms. We need to continue this dia- 
log through a consensus building process in which the full array of stakeholders par- 
ticipate so that we can clear away phantom issues that cloud our ability to share 
a common vision of what the Superfund program of the future should look like. We 
are prepared to start over, and work together to develop Superfund reform legisla- 
tion. The Administration is fully committed to participating in such a process and 
to seeing that responsible, consensus based Superfund legislative reform is enacted 
in the 105th Congress. 

Mr. Chairman, thank you for this opportunity to address the Committee. Now 
we’ll be happy to answer any questions you or the other Members may have. 
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Responses of Carol M. Browner to Additional Questions from Senator 

Smith 

Question 1. EPA’s administrative reforms are welcome and recognize a need to im- 
prove the current program. However, a number of States and private parties say 
that these reforms, while meritorious, have not been implemented consistently, nor 
have they achieved the kind of results that your testimony suggests. Are EPA’s ad- 
ministrative reforms being implemented consistently by each region? 

Response. One of the main goals of EPA’s administrative reforms is to promote 
national consistency in the Superfund program. EPA has achieved significant suc- 
cesses through implementation of the reforms to date. For example, through the Na- 
tional Remedy Review Board, a panel of national experts is ensuring that costs are 
given an appropriate role in remedy selection. EPA’s orphan share compensation re- 
form has produced a fundamental and nationally uniform change in the enforcement 
process — orphan share compensation is now offered at every eligible site to parties 
agreeing to perform cleanups. The General Accounting Office currently is evaluating 
development and implementation of the administrative reforms and will soon issue 
a report that provides additional information about the reforms’ implementation on 
a national basis. 

Question 2. Is EPA the lead agency for articulating the Administration’s position 
on Superfund. 

Response. EPA is the lead agency on behalf of the Administration on Superfund 
reauthorization issues. EPA will continue to work together with other Federal agen- 
cies as the Administration addresses Superfund reauthorization issues in the lOSth 
Congress. 

Question 3. Ms. Browner, page 1 of your testimony states “the Administration 
does not believe that S. 8 provides the basis for consensus based legislative reform.” 
Are you aware of whether this is a new precondition for negotiations. 

Response. The Superfund program has been considerably improved and has pro- 
duced significant accomplishments over the past 4 years. Therefore, Superfund leg- 
islation should reflect the current status of the program. EPA does not believe S. 8 
reflects the current status of the program, thus, it does not provide the basis for 
consensus based legislative reform. 

Question 4. One of your administrative reforms is a remedy review board. I con- 
gratulate you on this particular reform. Apparently, in only 12 reviews you have 
saved over $15 million dollars. However, the decisions of this board, even if they 
are equally effective and less costly, are not binding on the Region. Why is this the 
case? Do you support looking at remedies through a remedy review board? 

Response. In general, EPA policy and guidance recognizes the need for decisions 
tailored to site-specific circumstances. The National Remedy Review Board (the 
Board) focuses on achieving cost effectiveness and appropriate consistency with EPA 
policy and guidance for high cost remedies prior to the development of a proposed 
plan, but it was never intended to supersede Regional decisionmaking authority. Be- 
cause National Priorities List (NPL) sites are generally large and complex cleanup 
projects that require intense study and planning, it is the Regional personnel who 
are the most familiar with these sites, their cleanup strategies, and other criteria 
that are essential to sound cleanups (e.g., the preferences of the community). EPA 
believes that combining the Board’s senior policy expertise with the experience and 
site-specific knowledge of the Regions will result in the most effective remedies. 

Although the Board’s recommendations are not binding, EPA Regional decision- 
makers give them substantial consideration when proceeding with a cleanup deci- 
sion. We expect that Regions will adopt all Board recommendations that are appro- 
priate to the site-specific circumstances, and are consistent with the interests of the 
local community. 

EPA is extremely encouraged by the success of the National Remedy Review 
Board so far. As you know, focusing our efforts on high-cost, high priority cleanups 
has generated estimated future cost savings of between $15 million and $30 million 
in fiscal year 1996 alone. 

The proposed remedy review boards in S. 8 substantially expand authority beyond 
that of EPA’s Remedy Review Board. The involvement of multiple review boards in 
reopening remedies, proposing alternative remedies and making recommendations 
to the Administrator appears to interfere with EPA’s current policy of delegating de- 
cisions to Regional officials and could substantially delay cleanups and undercut 
community involvement in the remedy selection process. In addition, EPA does not 
support submitting all potential remedies to the Remedy Review Board. EPA specifi- 
cally designed the National Remedy Review Board to ensure: that it enhances the 
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remedy selection process; that it avoid delays in cleanup; and that it avoids the al- 
teration of the public’s role in remedy selection. 

Because the Board’s review takes place before a remedy is formally proposed, com- 
munity members and other stakeholders still retain their ability to participate in 
the remedy selection process through their review and comment of the proposed 
remedy. Our careful consideration in designing the review process, and the decision 
to focus on high-cost, high priority NPL sites, has played a large part in the Board’s 
success, and has provided significant estimated fixture cost savings, while minimiz- 
ing delays in cleanup. This does not mean, however, that the impacts of the Board 
are limited to the remedies it reviews. 

Question 5. To address the problem of co-disposal site litigation. Senator Chafee 
and I thought it made a lot more sense to take the taxes collected from polluting 
industries, recognize that these sites are a national problem, and get them cleaned 
up. In your testimony you disagree with this proposal stating that major waste man- 
agement companies” (p. 21) would get off the hook. 

However, in the proposal you made last year, you were willing to waive liability 
from entities that had fewer than 25 employees and less than $2 million in gross 
revenue. How is it that you say it is OK to let to let those polluters off the hook, 
but kick up such a fuss when we try to deal with these contentious co-disposal sites? 
I am particularly curious about this because when Congressman Sherry Boehlert 
floated this idea 2 years ago, you said it was a pretty good idea. 

Response. I have always been opposed to any site carve-out. I agree that the so 
called “co-disposal sites” offer unique problems, and that there are parties that Con- 
gress never intended to be caught up in the liability “net” (e.g., pizza parlors, beauty 
salons, homeowners, other small parties with purely MSW). However, I oppose a co- 
disposal site carve-out because many contributors of large volumes of hazardous 
waste are exempted; Fund dollars that should be spent at orphan sites are used for 
providing relief to large viable parties; and defining what is a “co-disposal” site is 
difficult. For example, at just the Delaware Sand & Gravel Site (DE) and the Global 
Sanitary Landfill Site (NJ), approximately $40 million would be shifted to the Fund 
in order to provide companies such as E.I. Dupont, Chevron, BFI, and General Mo- 
tors with liability relief. 

The Administration has always supported providing relief to those parties that 
were never intended to be caught up in the Superfund at these co-disposal sites. 
We can provide these parties liability relief, eliminate the lawyers and the 
“contentiousness” of cleanup, without exempting the large industrial and hazardous 
waste generators and transporters. The longer we delay the passage of a Superfund 
bill, the longer the parties that we both want to help are left with little or no relief 
at all. 

Question 6. Since May 26, 1995, only 50 sites have been cleaned up and deleted 
from the NPL. Is this an acceptable pace for toxic waste cleanup? 

Response. Over the past several years, EPA has made it a priority to improve the 
Superfund program through a number of initiatives to make it work faster. In 1993, 
EPA began to focus on Construction Completions as a more representative measure 
of program accomplishments than deletions. At more than 420 sites (roughly one- 
third of the sites on the National Priority List (NPL)), cleanups have been com- 
pleted, and an additional 485 have long-term cleanup construction activities under- 
way. EPA plans to accelerate the program, in conjunction with the President’s 
Superfund budget proposal, so that we can increase our goal for construction com- 
pletions in the year 2000 from 650 to 900. That represents roughly two thirds of 
the NPL. EPA believes this will represent an appropriate rate of progress for the 
program, and is working hard to ensure that cleanups are completed as quickly as 
possible. In fact, this is one of the principles we have taken into account in evaluat- 
ing proposals for legislative changes to the program — the need to avoid disrupting 
or slowing cleanups. 

Question 7. The issue we keep coming back to when we discuss Superfund is li- 
ability. This is the issue that gets lawyers involved and lengthens cleanup and in- 
flates costs. Now we all believe that law breakers should be punished, but, is that 
the situation we have here? I’m speaking about those sites which we consider co- 
disposal sites. These are the sites where sometimes hundreds of individuals and 
companies paid to have their waste safely disposed of only to face lawsuits when 
the firm handling the site under Superfund turns around and sues them. This 
doesn’t seem fair. Our bill changes that and lets individuals, small business, and 
other generators and transporters that followed the law out of the Superfund web. 
What is wrong with that? 
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Response. I agree that the so called “co-disposal sites” offer unique problems, and 
that there are parties that Congress never intended to be caught up in the liability 
“net” (e.g., pizza parlors, beauty salons, homeowners, other parties with purely 
MSW). However, I oppose a co-disposal site carve-out because many contributors of 
large volumes of hazardous waste are exempted; Fund dollars that should be spent 
at orphan sites are used for providing relief to large viable parties; and defining 
what is a “co-disposal” site is difficult. For example, at just the Delaware Sand & 
Gravel Site (DE) and the Global Sanitary Landfill Site (NJ), approximately $40 mil- 
lion would be shifted to the Fund in order to provide companies such as E.I. Dupont, 
Chevron, BFI, and General Motors with liability relief. 

The Administration has always supported providing relief to those parties that 
were never intended to be caught up in the Superfund at these co-disposal sites. 
We can provide these parties liability relief, eliminate the lawyers and the 
“contentiousness” of cleanup, without exempting the large industrial and hazardous 
waste generators and transporters. The longer we delay the passage of a Superfund 
bill, the longer the parties that we both want to help are left with little or no relief 
at all. 


Responses by Carol M. Browner to Additional Questions from 
Senator Thomas 

Question 1. Is the prompt and effective cleanup of contaminated sites your highest 
priority. 

Response. Specific hearing questions about the Natural Resources Damage pro- 
gram are better addressed by Mr. Terry Garcia, who testified on behalf of NOAA 
and the Department of Commerce, the Department of Interior, and the Department 
of Agriculture. The protection of human health and the environment through the 
cleanup of hazardous waste sites and the restoration of natural resources is a high 
priority for ERA and the Administration. 

Question 2. Is it the Administration’s position that making NRD liability more 
predictable and adding more certainty to the cleanup process would impede re- 
sponse actions. 

Response. Specific questions about the Administration’s NRD position are better 
addressed by the Department of Commerce or other Federal Trustee agency. The 
Administration’s NRD legislative reform position is based upon the following prin- 
ciples: Restore injured resources to baseline; and restore the losses the public suffers 
from their inability to use the resources from the time of injury until restoration 
is complete. 

Question 3. Does the Administration support any reforms to CERCLA’s NRD pro- 
visions? 

Response. Specific questions about the Administration’s NRD positions are better 
addressed by the Department of Commerce or other Federal Trustee agency. The 
Administration supports the reforms contained within the legislative proposal trans- 
mitted to the committee in October 1996. 


Responses of Carol M. Browner to Additional Questions from 
Senator Allard 

Question 1. In a handout before the subcommittee from EPA, it was noted that 
77.6 percent of all Superfund dollars went to cleanup/response. The amount indi- 
cated is $1,594.7 billion. Below that number are numerous subcategories, could EPA 
please provide us with funding for each subcategory, along with a more detailed de- 
scription of each category? 

Cleanup / Response — $1,594. 7 

• Brownfields ($80.9) — Funding used to address abandoned, idled, or under-used 
industrial and commercial properties where expansion or redevelopment is com- 
plicated by real or perceived environmental contamination. 

• Feasibility Study ($4.1) — Used to develop and evaluate potential remediation al- 
ternatives to clean a hazardous waste site and forms the foundation for the Record 
of Decision (ROD) which codifies the remedy that is selected to abate ecological and 
human health risks at a site, and addresses site conditions and proposed future land 
use. 
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• RD (RP I Fund) ($60.0) — Remedial design is a CERCLA design that establishes 
the general size, scope, and character of a project, and details and addresses the 
technical requirements of the RA selected in the ROD. 

• RA (RP ! Fund) ($766.5) — Remedial action is performed upon approval of the re- 
medial design and represents the actual construction or other work necessary to im- 
plement the remedy selected. 

• Early Actions ($300.0) — Incidents where a response is necessary within a mat- 
ter of hours (e.g., threats of fire or explosion) and time critical removal actions to 
protect human health and the environment. 

• USAGE / BUREC ($5.6) — USACE/BUREC contributes to the direct cleanup at 
many sites. These Federal Partners implement most high cost Fund-financed reme- 
dial actions, provide on-site technical expertise, and ensure that project manage- 
ment is consistent between Fund and PRP financed projects. 

• Lab Analysis ($36.4) — Management of the process by which site samples are 
scheduled and analyzed. Includes acceptance of CLP data to ensure consistent and 
accurate validation of CLP data packages according to established protocols and 
standard operating procedures, and consistent with established data quality objec- 
tives. 

• Site Assessment ($78.0) — ^Assessing ecological and human health risks at sites 
brought to the Agency’s attention by States, Tribes, Federal agencies, citizens, or 
other sources. Assessment information is used to determine the course of response 
actions, including removal and remedial actions. 

• Response Mgmt ($51.3) — Management of the Superfund program including con- 
tract support and NPL listings and evaluation of program implementation activities 
to determine effect of program policies. 

• State /Tribal ($27.7) — Through cooperative agreements, funding to StateATribal 
governments is used to assess and cleanup hazardous waste sites in their jurisdic- 
tions increasing the resources available for direct cleanup. 

• Community Involvement ($19.2) — Community relations activities serve to en- 
courage valuable communication with affected citizens and public participation in 
the decisionmaking process. Funding helps communities become more involved so 
that cleanup decisions make the most sense at the community level. Technical As- 
sistance Grants provide citizens with information and support to be active partici- 
pants in site decisions that affect their communities. 

• Federal Facilities ($16.8) — The Superfund Federal Facilities response program 
supports the cleanup of federally owned or managed hazardous waste sites on the 
NPL. 

• TIO ($5.2) — The Technology Innovation Office contributes to a more cost effec- 
tive and efficient site assessment and cleanup process by advancing the use of inno- 
vative site characterization and remediation technologies. 

• CEPPO ($4.1) — The Chemical Emergency Response program supports strong 
emergency response preparedness. This provides the necessary emergency response 
capability to address the Nation’s worst chemical accidents and hazardous waste re- 
leases. 

• Salary ! Expenses ($136.0) — Salaries/expenses. 

• ORD Tech Support ($3.0) — Office of Research and Development Technical Sup- 
port. 

Question 2. Is it true that if a State is not satisfied with a Superfund cleanup 
undertaken by the Federal Government that the State could utilize its RCRA au- 
thorities subsequently, to go after the same issue? 

Response. One of EPA’s highest priorities is to foster a productive relationship 
with States, and to minimize duplication of effort between EPA and the States. In 
the Superfund program, it is commonplace for EPA and a State to sign a cooperative 
agreement which identifies the appropriate lead agency for the NPL sites in the 
State. EPA also enters “memoranda of understanding” which give States resources 
and technical support in developing voluntary cleanup programs. In addition, in 
September, 1996, EPA issued a guidance which specifically sought to minimize du- 
plication between the RCRA and Superfund programs. Although the law does not 
explicitly address whether a State may use RCRA authority if it is not satisfied with 
EPA’s cleanup under Superfund, EPA believes that cleanups under RCRA corrective 
action or CERCLA will substantively satisfy the requirements of both programs. 
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Responses of Carol M. Browner to Additional Questions from 
Senator Lautenberg 

Question 1. Oklahoma Sites: Senator Inhofe referred to two sites in Oklahoma 
that he said had comparable hazardous waste problems, but different cleanup ap- 
proaches and durations, depending upon whether these were conducted under State 
or Federal auspices. Please provide information on the two sites, including the pace 
and cost of cleanup, the nature of the problem at each, etc. 

Response. Please refer to the attached letter of March 12, 1997 to Senator Inhofe, 
which outlines the differences between the two cleanups. 

Question 2. Co-disposal Sites: Please indicate whether EPA has identified the 
number of NPL sites which could qualify as “co-disposal” sites under the definition 
contained in S. 8 (sites where “a substantial portion of the total waste disposed of 
at the landfill consisted of municipal solid waste or sewage sludge that was trans- 
ported to the landfill from outside the facility”). Please indicate the effect on the pro- 
gram if liability were eliminated for these sites. Please identify the types of parties 
that might profit from this exemption. What would happen, under S. 8, for example, 
at a site like the Lipari Landfill in New Jersey. 

Response. 

Number of “co-disposal” sites 

It is uncertain how many sites would be considered “co-disposal” sites as defined 
by S. 8 for a number of reasons: 

S. 8 defines co-disposal sites to be those where a “substantial” portion of the waste 
at the site was MSS or MSW. S. 8 does not define what “substantial” means. This 
creates a great deal of uncertainty in determining how many sites would be consid- 
ered to have a “substantial” amount of MSW or MSS. There could be a large incen- 
tive to litigate the issue of how much waste is “substantial” and to define it as lib- 
erally as possible. For example, if there is a determination that a site has a “sub- 
stantial” amount of MSW or MSS, then all generators and transporters (including 
the industrial, hazardous waste generators/transporters) at the site will be exempt. 
However, if at the same site, there is a determination that there is not a substantial 
portion of MSW or MSS, then only the MSW or MSS generators and transporters 
are exempt. Obviously, large industrial and hazardous waste generators and trans- 
porters will have an incentive to litigate this issue and to make sure that a “co-dis- 
posal” site has a “substantial” amount of MSW or MSS. 

Additionally, S. 8 expands the definition of MSW to include appliances such as re- 
frigerators, washers, dryers, etc. The expanded definition of MSW could increase the 
sites “carved out” by S. 8. 

Effect on program 

The “co-disposal” site provisions in S. 8 are a de facto site carve-out. Thus, ap- 
proximately Vi of the work currently performed by PRPs (or more depending on the 
issues raised above) would shift to the Fund. The money that could have been spent 
on addressing sites that were truly orphan (e.g., no available, viable owners and op- 
erators) would be spent on providing a windfall to large commercial generators and 
transporters of hazardous and industrial waste. 

Types of parties likely to profit 

Some of the responsible parties that might benefit from the liability provisions in 
S. 8 include all generators of materials which happened to be disposed of at a site 
where MSW was also taken. These parties include: Waste Management, BP Amer- 
ica, E.I. DuPont, Chrysler, General Motors, Chevron, Hercules, Zenica Inc. (formerly 
known as ICI America), Occidental Chemical Corp, and Browning-Ferris Industries 
(BFI). These represent parties that benefited directly by transporting waste, or par- 
ties that were large industrial producers of waste, that benefited from cheap dis- 
posal. 

Examples: 

At the Global Sanitary Landfill site, the elimination of generator and transporter 
liability under S. 8 would shift an estimated $30 million in future cleanup costs to 
the orphan share of the Superfund Trust Fund. Major generators and transporters 
at the site include Browning-Ferris Industries (BFI), DuPont, and Chevron. Eighty- 
six thousand citizens live within three miles of this site. Contaminants from the site 
have reached the aquifer directly beneath the landfill and have impacted nearby 
wetlands and marsh. The Global Sanitary Landfill site qualifies for the exemption 
because several municipalities contributed municipal solid waste to this privately 
owned and operated landfill. Although as much as 75 percent of the waste is munici- 
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pal solid waste, this waste is not contributing significantly to either the contamina- 
tion or cost of the cleanup. The commercial and industrial waste generated and 
transported by many small and large private companies is the chief cause of the 
dangers posed by the site. 

Question 3. De minimis Exemption: Does EPA support an exemption for de mini- 
mis parties? Are there other sites like the Bypass 601 site, where the majority of 
parties contributed 1 percent or less by volume, and therefore, would be exempt 
under S. 8? 

Response. EPA does not support an exemption for de minimis parties. However, 
EPA holds strongly to the belief that many of these parties should be given the op- 
portunity to settle their responsibility early in the cleanup process, enabling these 
parties and others to reduce their transaction costs. Any formal absolutely cat- 
egorize de minimis parties should provide for a site-specific determination to be 
made, if appropriate. For certain sites, 1 percent of the volume (as defined by S. 8) 
could be a very large volume in absolute terms. 

For example, at the Tonolli Site in Pennsylvania, 1 percent is over 1 million gal- 
lons of waste from a single responsible party. At this site, an exemption for contrib- 
utors of 1 percent or less would exempt a total of almost 40 million gallons of waste. 
This volume is much larger than the total volume of waste disposed of at some 
Superfund sites. Finally, if the cutoff for the exemption is so high that it exempts 
an inordinate numbers of responsible parties, too few responsible parties will re- 
main liable, and the cleanup of the site will be shifted to the Fund. At the Operating 
Industries site in California, with a cutoff of 1 percent of the total industrial waste 
(waste containing hazardous substances), only three generator parties, of the ap- 
proximately 4,000 responsible parties would remain responsible for cleanup of the 
enormous contamination at the site. These three parties are responsible for only 14 
percent of the industrial waste at the site. 

Question 4. Non-Municipal Owners of Co-Disposal Sites: S. 8 limits the liability 
of non-municipal owners/operators of co-disposal NPL sites. Please indicate whether 
any major national waste companies would benefit from this limitation. Please de- 
scribe the effect of this limitation on the Superfund program. 

Response. Under S. 8, the ag^egate liability of private parties who own or oper- 
ate a “co-disposal” facility is limited to 30 percent of the costs at the site. This provi- 
sion severely reduces the liability of many large, viable responsible parties. Many 
of these companies acquired contaminated sites with full knowledge of the contami- 
nation. Further, because these companies are in the business of MSW and hazard- 
ous waste management, they are often in the best position to prevent the problems 
associated with contamination. Further, these same businesses are often the most 
culpable parties at these sites. The public policy justification for elimination of this 
category of liability is unclear. 

Question 5. Illegality: S. 8 excludes from its liability exemptions and limitations 
persons who violated RCRA or other requirements relating to disposal of MSW or 
MSS. Do you think the exclusion will leave liability intact in most instances? 

Response. The exception to which you refer is extremely narrow and will have lit- 
tle impact in retaining liability as to those parties who have acted irresponsibly — 
the “bad actors.” S. 8 provides that the exemptions and limitations established in 
S. 8 would not apply to any person whose act, omission, or status that is determined 
by a court or administrative body, within the applicable statute of limitation, to 
have been a violation of any Federal or State law pertaining to the treatment; stor- 
age, disposal or handling of hazardous substances, if the violation pertains to the 
substance or release that caused the response costs to be incurred. The effect of this 
provision is to divide the world of violators into two groups, those who got caught 
and those who benefit from the “rewards” of exemption or repayment. 

This provision requires successful court or administrative action to have been 
taken at the time of the activity (within the statute of limitations of the law applica- 
ble at the time of disposal), and does not apply to actions which were pursued under 
common law (i.e., nuisance) or local law or regulation. Since many of these actions 
took place (1) before there were Federal laws in place, and (2) when there were very 
few State laws in place that directly pertained to the treatment, storage, disposal 
or handling of hazardous substances, this provision would be inapplicable in most 
cases. Further, since Superfund addresses the results of acts that frequently oc- 
curred many decades before cleanup, proof of illegal or culpable behavior may be 
impossible at most sites. Also for this reason, documentary evidence tjqjically is 
scarce or non-existent and witnesses are unavailable or have incomplete memories. 
Further, since activity at Superfund sites occurred many years ago, it may not be 



372 


clear today what behavior was permitted and what was prohibited by a given law, 
including State law, even if a prosecution was successful. 

Question 6. RACs: Please identify the number of times that EPA has indemnified 
Response Action Contractors (“RACs”), and the cost to EPA of providing such indem- 
nification. In your experience, have RACs been sued so often that pre-emption of 
State negligence laws is warranted? 

Response. Prior to the publishing of the Final Indemnification Guidelines in 1993, 
EPA routinely offered indemnification to its RAC contractors. Sixty-eight contracts 
contained indemnification provisions and approximately 100 subcontractors were 
provided indemnification. A small subset of these contractors were authorized to 
purchase insurance to offset the Governments liability. The cost of providing indem- 
nification was thus the dollars expended on insurance premiums in addition to the 
cost of defending RAC claims (note that the original indemnification was unlimited 
in scope until renegotiated following the publication of the Final Guidelines. Fifty 
five of the 68 contracts have been renegotiated to insert indemnification limits). 
Since offering indemnification, EPA has been presented with 11 claims for indem- 
nification coverage. Approximately 1.2 million dollars have been paid out for these 
claims, primarily to pay for defense costs. No judgments have been made against 
a RAC under 119 provisions; half of the claims were dismissed in court, 2 are still 
in process. 

Since 1993 EPA has only offered limited indemnification 4 times. Indemnification 
was offered where there was inadequate competition and indemnification was cited 
as a reason for the lack of competition. All other RAC procurements have not in- 
cluded indemnification, although some firms have purchased insurance (as a reim- 
bursable expense) to cover their pollution release liability. 

This Administration has consistently opposed preemption of State response action 
contractor laws. EPA has not seen any information about litigation against RACs 
that would suggest a change in the Administration’s position. 

Question 7. Recycling: Please describe the effect on the program generally if liabil- 
ity were eliminated for generators and transporters who “recycled” their waste. 
Please describe how S. 8 expands the exemption from that seen in previous [Senate] 
legislative proposals, and the effect of such expansion. Is it correct to state that 
former “recycling sites” pose some of the worst environmental problems? Please pro- 
vide examples. 

Response. S. 8 is different than previous recycling provisions in that it expands 
the definition of “scrap metal” to include mining waste. S. 8’s definition of scrap 
metal includes mining tailings, slags, skimmings, and drosses — materials that are 
products of the mining process. EPA has never supported including this language 
in the definition of scrap metal. 

The other provisions in S. 8 are similar to the recycling provisions proposed by 
the Senate in S. 1834 and in S. 607. At a site that met the criteria established in 
S. 8, the generators and transporters would be exempt, thus shifting their share of 
the liability to the Fund. The parties that would benefit from this provision is not 
limited to small business and individuals, but also large industrial and fortune 500 
companies, entities that clearly have the financial resources to pay for their fair 
share. 

Since the generators and transporters would be exempt, the owners and operators 
would have to perform the cleanup at the site. For those sites without viable owners 
and operators, the cost of cleanup for the entire site would be shifted to the Fund. 
Since many of the recycling sites owned or operated by small business with limited 
resources, the recycling site provisions in S. 8 may have the effect of creating an- 
other de facto site carve-out. 

Question 8. Small business: Please describe the potential impact on the program 
of S. 8’s “small business” exemption. Please explain whether persons such as those 
responsible for the methyl parathion problem in Mississippi, and now, Louisiana, 
might not avail themselves of the exemption. 

Response. S. 8 would exempt “small business” which is defined as those busi- 
nesses with fewer than 30 employees or less than $3M in annual gross revenues. 
The “or” provision results in an exemption for all businesses that have 30 employ- 
ees, regardless of its revenues, and an exemption for all businesses with revenues 
of $3 million or less, regardless of the number of employees. In addition, the exemp- 
tion would apply even in those situations where the small business is the owner/ 
operator of the site, has impeded cleanup, has not complied with CERCLA § 104(e) 
or other applicable laws, or has been uncooperative in allowing EPA to address the 
contamination. Finally, the exemption would apply even where hazardous sub- 
stances generated or transported by the business have contributed significantly to 
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the costs of the response or to natural resource damages. Thus, S. 8’s “small busi- 
ness” exemption is overbroad and would result in many parties being relieved of li- 
ability inappropriately. 

The Administration previously has supported a narrower “small business” exemp- 
tion. The Administration proposal would have exempted those small business gen- 
erators or transporters who have annual gross revenues less than $2 million, have 
26 or fewer employees, have not impeded cleanup, and are not affiliated with any 
other liable party. Furthermore, the exemption would not apply if the small busi- 
ness had not complied with requests under CERCLA § 104(e) or if the hazardous 
substances generated or transported by the business contributed significantly to the 
costs of the response or to natural resource damages. 

EPA does not have information indicating whether persons involved with the 
methyl parathion problem in Mississippi and Louisiana would meet the definition 
of a “small business” under S. 8. 

Question 9. NFIB: Please describe the nature and volume of waste disposed by 
Barbara Williams at the Keystone Sanitation Company, Inc. Superfund site; and 
steps taken by the United States to get Barbara Williams, and parties like her, out 
of the litigation regarding that site. Please describe whether instances of multi- 
party and multi-tier litigation, such as that occurring at Keystone, are the norm. 
Please provide examples of instances where EPA has successfully deterred the type 
of joinder that has occurred at Keystone. Please describe whether S. 8’s, or last 
year’s democratic alternative, would have relieved Mrs. Williams from litigation like 
that at Keystone if her small business contributed waste consisting of materials 
other than MSW. Please explain whether relief for small contributors, or MSW par- 
ties, is in your view a rejection of the “polluter pays” principle? 

Response. 

Keystone — Barbara Williams 

Ms. Williams is a fourth-party defendant, involved in this litigation because other 
companies have brought her into this lawsuit seeking contribution. The United 
States did not pursue Ms. Williams for its costs, or for cleanup. However, other com- 
panies have joined her in this litigation in Federal district court {U.S. V. Keystone 
Sanitation Company et al.. Case No. 1: CV-93-1482 (M.D. Pa.), Chief Judge Sylvia 
H. Rambo). The United States sued 11 parties (three site owners and eight compa- 
nies who disposed of industrial waste at the landfill) to recover the costs of cleanup. 
The United States is also using its enforcement authorities against the same 11 par- 
ties to clean up the site. 

EPA has made and continues to make significant progress in this case to elimi- 
nate small parties from the litigation, and implement one of the key administrative 
reforms. EPA has prepared a settlement with 167 de micromis parties in which 
these parties will resolve their liability for only $1.00. The settlement is currently 
pending entry by the court. 

In November 1994, the court entered an expedited de minimis settlement between 
the United States and 8 parties, each of whom certified that they brought no more 
than 6,500 cubic yards of waste to the site. In the spring of 1995, prior to Ms. Wil- 
liams’ joinder, EPA initiated a second de minimis settlement for third-party defend- 
ants (using the same volumetric cutoff of 6,500 cubic yards). 

In September, 1996, the approximately 170 third-party defendants sued approxi- 
mately 590 fourth-party defendants, including Ms. Williams. Ms. Williams certified 
that her restaurant sent at most 4,346 cubic yards of waste to the site consisting 
of food and paper refuse; other responsible parties allege that she sent over 11,000 
cubic yards. Mrs. Williams was not a candidate for a de micromis settlement for 
$1.00 because she certified that she sent more than 1,800 cubic yards of waste to 
the site. However, the United States is continuing to explore a settlement with the 
remaining non-de micromis third-and fourth-party defendants. Recently, liaison 
counsel provided information requested by EPA that allowed the Agency to consider 
a settlement offer to resolve the involvement of third-and fourth party defendants 
at the site. EPA is soon to respond to the offer. 

EPA’s Protection of Small Volume Waste Contributors from Litigation 

EPA has used its settlement authority to protect more than 14,000 small volume 
contributors. EPA established a policy to provide these de micromis parties (parties 
that have contributed 110 gallons or 200 pounds of materials containing hazardous 
substances) with contribution protection through settlements with the United States 
for the amount of $1.00 (EPA has revised this policy to now settle with these parties 
for $0 dollars). Further, to reduce the litigation against small volume waste contrib- 
utors that contributed somewhat greater amounts of waste to the site, and therefore 
do not qualify for de micromis status, EPA has established guidance to provide de 
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minimis settlements (the Agency established a presumption that a de minimis party 
is one that has contributed less than 1 percent of materials containing hazardous 
substances to the site, a presumption that can be deviated from depending uponsite 
specific circumstances). For a dollar amount based on the volume of waste the party 
contributed to the site, parties are offered an opportunity to settle their liability 
early in the cleanup process, thereby receiving contribution protection and avoiding 
the transaction costs associated with litigation brought by other responsible parties. 

Countless parties fall within the de micromis category. EPA only offers a de 
micromis settlement to parties whom are actually being sued, face the concrete 
threat of suit or have requested a settlement because they expect to be sued and 
EPA has determined that such an expectation is reasonable. EPA established this 
policy primarily to deter parties from suing de micromis parties. As to EPA’s de 
minimis settlement policy, as of January 1997, EPA has completed settlements with 
over 14,000 parties. 

Legislative Approaches to Relieving Small Volume Waste Contributors and Small 
Businesses of Liability Where the Party Has Sent Waste Other than MSW 

EPA cannot assess whether Mrs. Williams’ business would qualify for special 
treatment that would be accorded small businesses under the Administration’s past 
liability proposals or under S. 8 because we do not have information regarding the 
number of the business’s employees or the annual gross revenues. However, the Ad- 
ministration believes that parties who contributed very small amounts of waste 
should not be caught up in Superfund liability. In the past, the Administration has 
supported three approaches to reducing the number of small volume contributors 
and small businesses caught up in Superfund. The Administration has supported an 
exemption for parties that sent less than 110 gallons or 200 pounds of materials 
containing hazardous substances. S. 8 expands the definition of de micromis to par- 
ties that have contributed up to 1 percent of the waste at a site. The Administration 
opposes such an expansion because it would inappropriately relieve contributors of 
substantial amounts of hazardous materials from liability. 

A second approach, presently EPA policy, is to settle with de minimis parties that 
have contributed less than 1 percent of materials containing hazardous substances. 
This is distinguishable from S. 8, in that parties settling under the policy are pajdng 
their share of responsibility for a site, but are also resolving their liability and any 
litigation. EPA seeks early settlement with these parties because such settlements 
reduce transaction costs for both the de minimis party and other parties. Finally, 
during negotiations in the last Congress, the Administration proposed exempting 
some small businesses, those with less than $2 million in gross revenues and no 
more than 25 employees. The Administration is still open to considering various 
methods of relieving the burden on small businesses. 

Relief for Small Volume Contributors or MSW Contributors is not a Rejection of the 
“Polluter Pays” Principle 

We continue to believe that when Congress enacted CERCLA and SARA, it never 
intended to hold “homeowners and pizza parlors” responsible for disposing of house- 
hold, or similar wastes. We believe that to do so is patently unfair; and while EPA’s 
policies seek to protect these parties, a “bright line” is necessary to provide protec- 
tion from third-parties seeking reimbursement through litigation or other means. 

Further, it is unfair for responsible parties to incur litigation costs that would ex- 
ceed their share of responsibility. As we have indicated, because de minimis parties 
settle for their share of responsibility at a site, the treatment of these parties is con- 
sistent with the “polluter pays” principle. Finally, the proposals supported by the 
Administration provide that where the materials contributed by the party contrib- 
uted significantly or could contribute significantly to the costs of response or to nat- 
ural resource damages, or the party has not complied with all CERCLA section 104 
information requests, the party would not be eligible for the liability protection. 

Question 10. Groundwater Remedies: You mentioned in your oral testimony that 
“the NRC” had recently reported that groundwater plumes may indeed be cleaned 
up. Please provide a copy of this report. Please explain whether S. 8’s rules for se- 
lecting groundwater remedies take into account findings such as these. 

Response. The National Resource Council (NRC) report referenced during the tes- 
timony was taken from a book entitled “Alternatives for Groundwater Cleanups,” 
which was jointly written by the Committee on Groundwater Cleanup Alternatives, 
the Water Science and Technology Board, the Board on Radioactive Waste Manage- 
ment, and the Commission on Geosciences, Environment, and Resources. It was 
published in 1994, by the National Academy Press. 

The text makes several references to groundwater remediation (pertinent text at- 
tached), generally finding that “cleaning up large portions of these [groundwater] 
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sites is possible, even if limited areas remain contaminated.” The text supports 
EPA’s efforts to treat groundwater as an important environmental resource, and 
shows that efforts to provide treatment of contaminated groundwater are generating 
benefits. 

Assuring the availability of clean groundwater is a very high EPA priority, as 
groundwater constitutes 86 percent of the fresh water in the United States. Addi- 
tionally, over 50 percent of the United States population gets its drinking water 
from groundwater; in rural areas, 96 percent of households depend on groundwater. 
Thirty-four of the 100 largest cities in the United States rely completely or partially 
on groundwater for their drinking water supplies. 

Despite these facts, S. 8 would replace the goal under the current program to re- 
store contaminated groundwater to beneficial uses, wherever practicable, with the 
very different mandate to “prevent or eliminate any actual human ingestion of con- 
taminated drinking water.” This goal could be met through treatment at the tap or 
simply by preventing the use of the water. Though S. 8 does provide for protection 
of uncontaminated groundwater, it relies too heavily on natural attenuation to pro- 
vide this protection. 

Even if actual cleanup of contamination in the groundwater were proposed as a 
cleanup alternative, S. 8 sets up a burdensome three part test which must be passed 
to justify its selection. The bill would require: (1) an affirmative finding that restora- 
tion was technically practicable; (2) a justification that demonstrates that active 
cleanup can “substantially accelerate the availability of groundwater for use as 
drinking water beyond the rate achievable by natural attenuation”; and, in the final 
analysis; (3) consideration of active cleanup “on an equal basis” with institutional 
and engineering controls. 

The current provisions of S. 8 make no acknowledgment of the successes EPA has 
achieved in its efforts to clean up contaminated groundwater, and the benefits such 
treatment provides. This is a clear difference in premise from the text identified 
during the testimony, which shows that groundwater remediation is not only pos- 
sible in many instances, but beneficial. 

Question 11. Remedy Selection: In your testimony, you referred to a “63 percent” 
figure regarding consideration of land use. Could you please clarify this reference 
and explain its significance? 

Response. The 63 percent figure refers to the frequency at which EPA selected a 
land use “other than residential” in its Records of Decision (RODs) for FY95. It 
should also be noted, however, that multiple uses can be, and in fact are, assumed 
in the same ROD, if the future land use is uncertain. Based on EPA’s review of 
these RODs, it is evident that EPA assumed a residential land use in only 37 per- 
cent of FY95 RODs typically where there was residential use onsite or adjacent to 
the site. This is a very important response to those who claim that EPA defaults 
to clean ups for residential use in all cases, or are unaware of the current practices 
pertaining to remedy selection. 

Based on an internal analysis of EPA’s fiscal year 1995 RODs, containing a poten- 
tial site universe of 231 sites, 127 involving soil cleanup, the reasonably anticipated 
land use assumed in those decisions (i.e., 127 sites) were as follows (because of mul- 
tiple uses as some sites, the total exceeds 100 percent): 

• 37 percent (48 sites) assumed residential use. 

• 61 percent (78 sites) assumed industrial/commercial use. 

• 10 percent (13 sites) assumed recreational use. 

• 9 percent (11 sites) assumed use as landfills/waste management units. 

• 7 percent (9 sites) assumed the site would remain a military installation. 

• 5 percent (7 sites) assumed agricultural use. 

• 3 percent (4 sites) were remediated because of ecological concerns. 

Question 12. Administrative Reforms: Senator Baucus inquired about the number 
of sites where EPA has “updated” RODs. Please provide information about the num- 
ber of instances, criteria, and results, where ROD’s were “updated.” 

Response. 

Number of Instances 

As part of implementing the Update Remedy Decisions Reform (Third Round of 
Superfund Reforms, October 1995), EPA has been tracking the remedy updates 
made, and their associated cost savings throughout FY96 and in the first quarter 
of FY97. In FY96, remedies with cost savings were updated at 30 sites, while in 
the first quarter of FY97, remedies with cost savings were updated at 9 sites. 
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Criteria 

Modifications to the record of recision (ROD) must still comply with policies re- 
garding remedy selection, treatment of principal threats, preference for permanence, 
establishment of cleanup levels, applicable or relevant and appropriate require- 
ments (ARAEs) waivers, or the degree to which remedies must protect human 
health and the environment. The goal of the 18 reform is to promote the use of the 
best science and most appropriate technologies at Superfund sites while limiting the 
impacts to the pace of cleanups, not to reopen RODs solely on the basis of cost sav- 
ings. 

Results 

For FY96, 30 sites resulted in a total estimated future cost reduction of over $280 
million. Of this $280 million, approximately $250 million resulted from remedy up- 
dates of the kind identified in EPA’s reform guidance (dated September 27, 1996). 
Approximately 63 percent (19 of 30) of the changes were Explanation of Significant 
Differences (ESDs) while approximately 33 percent (10 of 30) of the changes were 
ROD Amendments. Some 50 percent of the changes were EPA-initiated while the 
remaining 50 percent were initiated by other parties (e.g., PRP, State, etc.). Ap- 
proximately 63 percent (19 of 30) of the changes related to the soil media alone, 
while only 20 percent (6 of 30) of the changes related to the groundwater media 
alone. 

For the first quarter of FY97, 9 sites resulted in a total estimated future cost re- 
duction of over $28 million. Over 66 percent (6 of 9) of the changes were ESDs, 
while approximately 22 percent (2 of 9) of the changes were ROD Amendments. 
About 56 percent (5 of 9) of the changes were EPA-initiated, while the remaining 
44 percent (4 of 9) were initiated by other parties. Approximately 67 percent (6 of 
9) of the changes related to the groundwater media alone, while only about 22 per- 
cent (2 of 9) of the changes related to the soil media alone. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 


M« 12 B07 

The Honorable James M. Inhofe 
The United States Senate 
Washington, D.C. 20510 


OFFICE OF CONGRESSIONAL 
AND LEGISLATIVE AFFAIRS 


Dear Senator Inhofe: 

At the March 5, 1997 Senate Environment and Public Works Subcommittee on 
Superfund, Waste Control and Risk Assessment Oversight Hearing on S.8, the Superfund 
Cleanup Acceleration Act of 1997, you raised a comparison of ARCO’s cleanup costs and time 
frames for two Oklahoma sites in your opening remarks. The Administrator promised we would 
follow up with you on this example. 

As outlined below, it is quite clear that these two sites are in no way comparable other 
than the fact they are both in Oklahoma and are currently owned by the same corporation. The 
Agency is very concerned that “old horror stories” and the way the program was operated prior 
to 1993 continue to dominate the Superfund debate. The Superftind program is fundamentally 
different today - a point the Administrator emphasized at the hearing. To that end, we are 
pleased that you have given us the opportunity to demonstrate that not all sites are the same and 
that states tend to undertake the cleanup only at lesser contaminated sites. We have also included 
an example of how our Superfund Administrative Improvements have impacted Oklahoma - 
which we hope you will factor into any discussions of Superfiind Reauthorization. 

Comparison of Cleanups at Sand Springs and Vinita, OK 


Site Comparison 

While both of these sites are former Sinclair refineries, several differences exist that prevent a 
credible direct comparison of cleanun costs and time frames between the two sites. The Sand 
Springs site was judged much more of a threat to public health and the environment and was 
listed on the NPL. The Vinita site was evaluated by EPA and referred to the State for action 
because it presented little health risk. Key differences include the following: 

Volume of Waste Cleaned Up - The Sand Springs cleanup addressed nearly three-and- 
one-half times the volume of waste at Vinita. 

Complexity of Wastes - After closing as a refinery, the Sand Springs site was used by 
several other industries, including a chemical recycler, resulting in a significant degree of 
contamination from chlorinated solvents and other chlorinated hydrocarbons at the site. 
As a result, 5000 cubic yards of Sand Springs waste had to be shipped off-site to a 
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commercial hazardous waste incinerator. In contrast, the Vinita site contained refinery 
wastes only, which are much less expensive to remediate than chlorinated wastes. 

Proximity to Population - The Sand Springs site is located in a populated area, adjacent 
to businesses, near to residences, and adjacent to the Arkansas River, which is heavily 
used for recreational purposes. Approximately 300 people work on, or adjacent to, the 
site. There are four schools, a hospital, an orphanage, and numerous restaurants within a 
mile of the Sand Springs site. The Vinita site is in a relatively remote area, nearly two 
miles from the town of Vinita. 

Ground Water Use - Ground water is used within one-half mile of the Sand Springs site. 
There are no water wells within four miles of the Vinita site. 

Air Emissions Safeguards - Due to the proximity of population and the chemical 
composition of the wastes, there was a major concern with controlling air emissions at 
Sand Springs. For example, there was a documented incident which indicated the 
presence of hydrofluoric acid gases within the sludge pits. Prior to EPA involvement, 
earthwork activities by the City of Sand Springs to construct a storm water retention 
basin adjacent to the sludge pits caused a significant release of gases which required the 
hospitalization of workers and the evacuation of nearby businesses. Due to this potential 
for an off site release of air contaminants, EPA took extra precautions to protect the 
health and welfare of surrounding businesses and residents, including the Sand Springs 
Home for Orphans. EPA required extreme care to be taken during excavation activities, 
including emission controls and extensive air monitoring. Although expensive and time 
consuming, these protective measures were necessary to ensure the safety of the 
community. The more remote Vinita site, without the complications posed by chemical 
plant wastes, did not require this degree of protection . 

Priority of Site - Due to the types of waste present, the proximity to population, and the 
sensitivity of ground water, the Sand Springs site ranked for NPL listing under the HRS, 
while the Vinita site fell far short. 

Protectiveness of Disposal Cell - The Sand Springs site used a RCRA-caliber vault for 
disposal of the stabilized waste, whereas a simple clay-lined cell was used at Vinita. 

Design Costs - Due to uncertainties as to whether the stabilization process would work 
effectively on the Sand Springs wastes within allowable air emission levels, ARCO 
proceeded with design of an incineration system so that they would have a fall-back 
treatment technology ready in case the stabilization did not work. This added 
significantly to ARCO’s design costs at Sand Springs but was not a factor at Vinita. 
Furthermore, ARCO was able to utilize its extensive (and costly) initial stabilization 
process studies from Sand Springs to shortcut the design process at Vinita. 
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The following matrix compares some characteristics of the two sites: 


Factor 

Vinita 

Sand Sorinus 

Size of site 

1 77 acres 

200 acres 

Volume of waste 

62,000 cu yds 

213,000 cuyc 

Volume of Chlorinated 
Hydrocarbons 

0 

5,000 cu yds 

Population within 4 miles 

6,582 

15,000 

Distance to nearest water 
well 

>4 miles 

<1/2 mile 

HRS Score 

0.94 (prescore) 

28.86 

Drums of hazardous 
materials removed 

0 

400 


Sand Springs Touted as Ahead of Schedule and Uhte Bwdggt 

The Sand Springs remediation (construction) actually began in 1992 (not 1985) and took four 
years to complete. At an August 29, 1995 ribbon-cutting to celebrate completion of construction, 
ARCO stated that the remedy had been completed one year ahead of the Consent Decree 
schedule and $10 million under budget. 

Impact of Administrative Reforms 

In addition to the differences above, it must also be pointed out that the Sand Springs cleanup 
was conducted prior to the Superfund Administrative reforms. A much better example of how 
EPA is currently addressing the cleanup of abtmdoned refineries is the Fourth Street site in 
Oklahoma City. The Fourth Street site utilized on-site stabilization/solidification, neutralization, 
and off-site disposal as the remedy. The waste at the site was an acidic sludge containing high 
levels of lead. The remediation of approximately 43,000 cubic yards of sludge was completed on 
schedule, under budget, and with no lost time accidents, at a total cost of just under $5 million. 
The volume and type of waste addressed make Fourth Street a much more credible point of 
comparison to the Vinita site, even though Fourth Street is in a much more populated area. 
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1 hope that this clarifies the differences between the sites. If you have any additional 
comments or questions please contact Kevin Matthews (202-260-5 1 88) in my office or Ed 
Curran (2 1 4-665-2 1 72) at our Regional Office in Dallas. 



Robert W. Hickmott 
Associate Administrator 


cc: The Honorable John Chafee 
The Honorable Robert Smith 
The Honorable Max Baucus 
The Honorable Frank Lautenberg 
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Prepared Statement of Richard Gimello, Assistant Commissioner eor site 
Remediation, New Jersey Department of Environmental Protection 

introduction 

Good morning Mr. Chairman. I am Richard Gimello and I am Assistant Commis- 
sioner for Site Remediation for the New Jersey Department of Environmental Pro- 
tection. This testimony is presented on behalf of the National Governors’ Association 
(NGA). NGA has a strong interest in Superfund reform and believes that a variety 
of administrative as well as legislative and regulatory changes are needed to im- 
prove the Superfund program’s ability to clean up the nation’s worst hazardous 
waste sites quickly and efficiently. We realize the importance of passing legislation 
this year, and we want to ensure that the collective interests of the states are con- 
sidered carefully in the development of a final bill. We recomize that Superfund re- 
form is particularly critical this year because the taxing authority has lapsed. Fund- 
ing is essential to the continuation of site cleanups, the ultimate objective of the 
Superfund program. 

'The Governors appreciate the opportunity to review and comment on S. 8. I would 
like to begin by stating that NGA is very appreciative of the many improvements 
made in this bill over last year’s bill, S. 1285. The Governors acknowledge the vast 
compromises that this bill reflects and commend the committee for introducing leg- 
islation that addresses many state concerns with the Superfund program. We would 
like to continue working cooperatively with you to develop a final hill that enjoys 
bipartisan support. We truly believe that this type of support requires the types of 
moderate compromises that you’ve made in S. 8. Today, I would like to address 
NGA’s overall assessment of the bill and suggest a few areas where improvements 
could be made. 

BROWNFIELDS REVITALIZATION AND VOLUNTARY CLEANUP PROGRAMS 

The Governors believe that brownfields revitalization is critical to the successful 
redevelopment of many contaminated former industrial properties, and we commend 
the committee for including brownfields language in the bill. 

The Governors would like to emphasize the importance of state voluntary cleanup 
programs in contributing to the nation’s hazardous waste cleanup goals. Many 
states have developed highly successful voluntary cleanup programs that have en- 
abled sites to be remediated more quickly and with minimal governmental involve- 
ment. It is important that any legislation supports and encourages these successful 
programs by providing clear incentives and by ensuring that any minimum program 
criteria set by the Environmental Protection Agency (EPA) are extremely flexible. 

It is the view of NGA that voluntary cleanup programs and brownfields redevelop- 
ment are currently hindered by the pervasive fear of federal CERCLA liability. We 
strongly support the provisions in S. 8 that encourage potentially responsible parties 
and prospective purchasers to voluntarily clean up sites and reuse and redevelop 
contaminated property, respectively. S. 8 achieves this goal by precluding subse- 
quent federal enforcement at sites where cleanup has occurred under state pro- 
grams and by providing needed liability protections for prospective purchasers and 
owners of property contiguous to contaminated sites. However, in the event EPA 
discovers an imminent and substantial threat to human health and the environment 
at a site, it should be able to continue using its emergency removal authority. Any 
assignment of liability, however, must be consistent with liability assigned under 
state cleanup laws. 


STATE ROLE 

The impacts of hazardous waste sites are felt primarily at the state and local lev- 
els. The Governors are very supportive of the efforts that Senators John H. Chafee 
and Robert C. Smith have made to strengthen the role of states in this program. 
We appreciate the inclusion of options for both noncomprehensive and comprehen- 
sive delegation in the bill and feel that this allows for maximum flexibility to meet 
state needs and objectives. We especially support allowing states to operate their 
programs in lieu of the federal program. States need to be able to apply state appli- 
cable standards at any site without any cost differential. 

We cannot support allowing EPA to withdraw delegation on a site-by-site basis. 
Withdrawal of delegation should be consistent with the approval or rejection of a 
state’s application for delegation. In addition, EPA should periodically review state 
performance instead of involving itself in site-by-site oversight. 

The Governors strongly support a 10 percent state cost share for both remedial 
actions and operations and maintenance and appreciate the inclusion of this provi- 
sion in S. 8. However, we do not support any change that would require a state cost 
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share for removal actions. States are not currently required to cost-share removals, 
and we would like to ensure that this remains the case. 

In addition, the Governors would like to express concern about the provision for 
states to petition the Office of Management and Budget (0MB) as a mechanism to 
deal with any cost shifts resulting from changes in liability. States must have assur- 
ance that adequate funding is available and that cost shifts will not be an issue. 

SELECTION OF REMEDIAL ACTIONS 

The Governors believe that changes in remedy selection should result in more 
cost-effective cleanups; a simpler, streamlined process for selecting remedies; and a 
more results-oriented approach. 

As you know, allowing state applicable standards to apply at both National Prior- 
ities List (NPL) and state sites is an area of great importance to the Governors. We 
greatly appreciate and strongly support measures to allow state applicable stand- 
ards and promulgated relevant and appropriate requirements (RARs) to apply to all 
site cleanups. 

The Governors agree with the importance of considering different types of land 
uses when determining cleanup standards and appreciate the inclusion of provisions 
in S. 8 that provide the opportunity for state and local control in making determina- 
tions of foreseeable land uses. We would like to ensure that, when appropriate, fea- 
sible, and cost-effective, the cleanup standards chosen allow for unrestricted use of 
the site. In addition, we would like to ensure that land-use decisions are not second- 
guessed by EPA. 

The Governors believe groundwater is a critical resource that must be protected. 
The use of state applicable standards and the opportunity for state and local au- 
thorities to determine which groundwater is actually suitable for drinking are essen- 
tial during the remedy selection process. We appreciate the addition of language in 
S. 8 offering greater protection for groundwater and surface water that is or could 
be used as a drinking water source and would like to recognize this provision of the 
bill as an area of significant improvement over last year’s bill. 

The Governors recognize that there are some records of decision (RODs) that 
should be reopened because of cost considerations or technical impracticability. 
However, we believe the Governor should have the final decision on whether to ap- 
prove a petition to reopen a ROD in a state. As we understand the bill, a Governor’s 
decision to reject a petition can be denied by EPA’s remedy review board. This is 
a provision we cannot support. 

Finally, as we understand Section 134(c)(1), EPA could release a responsible party 
from any and all future liability, including state and local laws, if a site is cleaned 
up and deemed available for unrestricted use. This represents a clear preemption 
of state law that we cannot support. 


LIABILITY 

The liability scheme employed in any hazardous waste cleanup program is critical 
to the success of that program. The current CERCLA liability scheme serves some 
purposes well. It has proved effective at encouraging better waste management, and 
it has provided resources for site cleanups. However, the current system has a his- 
tory of leading to expensive litigation and transaction costs. Therefore, the Gov- 
ernors are not averse to changes in liability, though we are concerned with the re- 
sulting effects on the states. 

In general, we support the elimination of de minimis and de micromis parties and 
believe the liability of municipalities needs to be addressed. However, we question 
broader releases of liability for other categories of responsible parties. In any case, 
we would like to see convincing analysis that any changes in the liability scheme 
are adequately funded so that sites can continue to be cleaned up and so that there 
will be no cost shifts to the states. 

Further, we support the concept of an allocation process so that costs are assigned 
appropriately to responsible parties, but we need assurance that funding will be 
available for this process, including support for state allocation programs. 

Finally, as I mentioned earlier, we fully support a release of federal liability at 
non-NPL sites where a release of liability has been granted under state cleanup 
laws protective of human health and the environment. We greatly appreciate the 
addition of language in S. 8 that addresses this issue. 

FEDERAL FACILITIES 

The Governors support legislation that ensures a strong state role in the oversight 
of federal facility cleanups. The double standard of separate rules applying to pri- 
vate citizens and the federal government has a detrimental effect on public con- 
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fidence in government at all levels. Therefore, the Governors believe that federal fa- 
cilities should be held to the same process and same standard of compliance as pri- 
vate parties. We would like to make sure that this is the intent of language in the 
bill that we have interpreted as allowing state applicable standards to be applied 
at federal facility sites in the same manner that they apply at non-federal facility 
sites. 

In addition, we believe that states should be able to obtain comprehensive delega- 
tion for federal facilities and that the self-certification process should be the same 
as for private sites. We believe this is not the case in S. 8 as written. Our interpre- 
tation is that federal facilities may be delegated to states, but that they must use 
the federal remedy selection process. We do not understand the justification behind 
this language. 

In addition, in virtually every other environmental statute. Congress has waived 
sovereign immunity and allowed qualified states to enforce state environmental 
laws at federal facilities. A clearer, more comprehensive sovereign immunity waiver 
should be proposed that includes formerly used defense sites. Several states have 
proposed language for this waiver. 

NATURAL RESOURCE DAMAGES 

The current natural resource damage provisions of CERCLA allow federal, state, 
and tribal natural resource trustees to require the restoration of natural resources 
injured, lost, or destroyed as a result of a release of a hazardous substance into the 
environment. The Governors feel this is an important program that must be main- 
tained. 

Although this title is greatly improved from last year’s bill, there are still a few 
issues of concern to the Governors. We urge you to strengthen the program by 
amending the statute of limitations to run three years from the completion of a 
damage assessment; removing the prohibition on funding natural resource damage 
assessments from the trust fund; and not eliminating the ability to receive com- 
pensation for nonuse damages. 


MISCELLANEOUS 

The Governors would like to respond to the provision in this title that limits new 
listings on the NPL to a specific number each year. Although this approach differs 
slightly from last year’s provision to cap the NPL, we still feel that it greatly jeop- 
ardizes the intent of the Superfund program — namely, to clean up contaminated 
sites and protect human health and the environment. Further, by requiring the 
Governor’s concurrence on any new listings, a sufficient and appropriate limitation 
is placed on new listings. We do not feel that further limitations are necessary. Be- 
cause of differences in capacities among states, the complexities and costs of some 
cleanups, the availability of responsible parties, enforcement considerations, and 
other factors, the Governors are concerned about severe limitations on new listings. 
We need assurance that there will be a continuing federal commitment to clean up 
sites under such circumstances. 


CONCLUSION 

The National Governors’ Association would like to thank you for your hard work 
on this important program and for providing me with the opportunity to commu- 
nicate the views of the Governors on Superfund reform. Again, the Governors are 
very supportive of the direction you have taken with this legislation, and we look 
forward to working with you to develop a bill that enjoys broad bipartisan support. 


Testimony of Karen Florini, Senior Attorney, Environmental Defense Fund 

I. introduction 

On behalf of the Environmental Defense Fund and its 300,000 members, I want 
to thank Chairman Smith, Ranking Member Lautenberg, and the other members 
of the Committee for this opportunity to discuss S. 8, the “Superfund Cleanup Accel- 
eration Act of 1997,” amending Superfund. FDF has been actively involved in the 
Superfund reauthorization process, serving on FPA’s NACFPT Committee on Super- 
fund and on the National Commission on Superfund, and testifying repeatedly on 
Superfund during the last two Congresses. 

While FDF supports an improved Superfund program, we believe that S. 8 would 
weaken rather than strengthen the program. In many instances, the bill’s “cures” 
are far worse than the problems they purport to address. S. 8 fails to acknowledge 
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that the Superfund program today is faster and more streamlined than was the case 
in earlier years. According to EPA, cleanups have been completed (except for ongo- 
ing groundwater treatment) at some 400 sites; at nearly another 500, construction 
is now underway. While many of these cleanups were too long in coming, S. 8 would 
either retard the pace of cleanups, or make them faster by cutting out essential 
safeguards. 

The bill’s most objectionable features include provisions: 

• putting polluters in charge of cleanups without effective government or public 
oversight, both at Superfund sites and at so-called “voluntary” cleanups sites 
(which may themselves be Superfund sites); 

• letting costs to polluters trump community health and resource protection in 
choosing remedies; 

• dumping cleanup problems on States, regardless of whether they can handle 
them; 

• further retarding cleanups by reopening hundreds of existing decisions; and 

• creating new kinds of corporate welfare by rolling back liability even for many 
large industrial polluters who dumped waste at certain sites, and by requiring 
expansive “polluter paybacks.” 

Accordingly, EDF strongly opposes S. 8.^ Some of our key concerns are detailed 
below.2 

II. S. s’s REMEDY SELECTION PROVISIONS: A RECIPE FOR CRUMMY CLEANUPS 

Among the most critical features of any Superfund bill are the provisions govern- 
ing what standards actually apply to cleanups, and how specific cleanup decisions 
are made. S. 8 comes nowhere close to being acceptable on this count. Procedurally, 
it largely puts polluters in control; substantively, it sets inadequate cleanup stand- 
ards that are further weakened by a variety of loopholes. Each flaw aggravates the 
other. 

A. Putting Polluters in Control of Cleanups. 

One of the most startling aspects of the bill is its sweeping use of default provi- 
sions, including those for default approval of polluter-written cleanup plans. Parties 
who are potentially liable under the statute (Potentially Responsible Parties, or 
PRPs) may prepare the Remedial Action Plan (RAP) if they want to do so; if EPA 
fails to take action within 180 days of the RAP’s submission, “the plan shall be con- 
sidered to be approved and its implementation fully authorized” [SCAA §404, add- 
ing CERCLA § 133(b)(5)(F)(ii), p. 121]. 

Because EPA will have extremely limited resources to review these highly tech- 
nical RAPs, PRP-written RAPs will be implemented without receiving adequate 
oversight. PRPs naturally have an incentive to save themselves money; this bill cre- 
ates no countervailing mechanism through which remedies will be selected that ac- 
tually protect communities, not just polluters’ pocketbooks. Such cleanups will lack 
public credibility, and deservedly so. To make matters worse, EPA is only allowed 
to review “the work plan, facility evaluation, proposed remedial action plan, and 
final remedial design” [§ 133(a)(1)(C), p. 107]. These limitations could preclude EPA 
from reviewing important underlying data, rendering effective oversight impossible. 

It’s as if taxpayers were invited to select their own tax bracket, with the IRS get- 
ting only 180 days to review the return. And if the IRS does reject a teixpayer’s re- 
turn, there are no penalties the taxpayer just has to prepare another return, which 
the IRS again only gets 180 days to review! 

Simply put, default approvals of PRP-written plans are entirely unacceptable, par- 
ticularly in a program as complex and controversial as Superfund. This “cure” is far 
worse than the delays sometimes occasioned by slow governmental review of clean- 
up proposals submitted by PRPs. 

These concerns are especially acute because EPA must allow a PRP to take the 
lead if the PRP demonstrates financial resources and “expertise” [§404, adding 
CERCLA § 133(a)(l)(D)(i), p. 108-109]. Under these provisions, a PRP that hires a 
consulting firm could take the lead even if the company is under criminal indict- 


1 There are certain elements of the bill we do support. These include dropping the existing 
requirement for matching contributions and allowing up-front payments for Technical Assist- 
ance Grants. [SCAA § 301(a), adding CERCLA § 117(f)(3)(A) & (B). p. 70]. 

2 This testimony is by no means exhaustive. For example, EDF also has serious concerns 
about the Natural Resources Damages provisions in Title VII of S. 8; the structure of the alloca- 
tion process and the number of sites at which it is mandated; the level of spending authorized 
by the bill, which is too low to permit the program to meet the additional burdens the bill im- 
poses on it (e.g., orphan shares, allocations, etc.); and the 20% reduction that the bill imposes 
on the budget of ATSDR, which is charged with assessing public health at Superfund sites. 
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ment for illegal dumping at the site, or has a history of recalcitrance at other sites. 
Absolutely no consideration is given to whether the community has any confidence 
in the PRP. 

Moreover, even after a cleanup plan is adopted, PRPs can disregard it at will, 
since PRPs need not get prior approval of RAP modifications. Rather, the bill pro- 
vides that if a PRP “has deviated significantly” from a RAP, EPA notifies the PRP, 
who at the PRP’s option either complies with the RAP or submits a notice for modi- 
fying the plan [SCAA §404, adding CERCLA § 133(c)(1), p. 124]. 

In short, the PRP is at liberty to depart from the RAP: if it gets caught, it gets 
to choose whether to comply with the RAP or modify it. RAPs won’t be worth the 
paper they’re written on. 

B. Inadequate Cleanup Standards 

1. Overview 

S. substantive cleanup provisions are extremely weak. The basic cleanup goals are 
inadequate, and various loopholes undercut even those limited goals. The inadequa- 
cies in the goals are critical, because EPA can select only those cleanups that are 
“cost effective” in meeting the narrowly formulated goals [SCAA § 402, amending 
CERCLA § 121(a)(1)(A), p. 84].3 Particularly conspicuous is the absence of a goal of 
restoring land to productive use where doing so is practical. 

2. The Overriding Role of Cost 

Before turning to specific deficiencies in cleanup goals, it must be noted that the 
bill expressly provides that all goals — even protection of community health — can be 
overridden based on cost considerations. Specifically, the bill provides that cleanup 
goals need not be met if doing so is “technical infeasib[le],” i.e., if “there is no known 
reliable means of achieving at a reasonable cost” the specified goals [SCAA §402, 
amending CERCLA § 121(a)(2), p. 94-96] . “Reasonable cost” is not defined. 

This open-ended language is particularly outrageous given that the bill severely 
constrains EPA and public oversight of PRP cleanup decisions, leaving PRPs liberty 
to construe this term for themselves. In effect, PRP willingness to pay will become 
the determining factor in determining the stringency of remedies, including the level 
of health protection provided to communities. Such an approach is especially unac- 
ceptable with regard to health protection goals, as it is always possible to especially 
protect community health through relocation if by no other means. 

3. Additional Factors that Undercut Strong Cleanups 

Several additional factors further contribute to weak cleanups. First, the current 
preference for permanent treatment is wiped out, even for highly contaminated 
areas [SCAA §402, striking CERCLA § 121(b), p. 83]. Instead, the bill expressly pro- 
vides that institutional and engineering controls “shall be considered to be on an 
equal basis with all other remedial action alternatives” [SCAA § 402, amending 
CERCLA § 121(a)(5), p. 101]. Taken with the cost-effectiveness requirement, this 
means that put-up-a-fence remedies will prevail. Adding insult to injury, states may 
apply their own more-protective standards only by paying the incremental cost 
[SCAA §201, adding CERCLA § 130(d)(3)(B)(ii), p. 44-45]. 

4. Weaknesses in Specific Goals 

a. Health: Unprotective Goals Are Exacerbated by Flawed Risk Assessment 

Provisions.'^ 

S. 8 fails to establish a national uniform cleanup goal that would assure commu- 
nities around the country of a baseline level of protection. Instead, the bill sets an 
explicit cancer risk-range goal that spans two orders of magnitude (one in a million 
to one in ten thousand [SCAA §402, amending CERCLA § 121(a)(l)(B)(i)(I), p. 85]. 
The requirement to use a “cost-effective” remedy option, along with the fact that 
cleaning up more-stringently is inherently costlier than cleaning up less-stringently, 
means that as a practical matter the one-per-ten-thousand standard will always pre- 
vail. 


3 Although community views are to be taken into account, this applies only in choosing a re- 
medial alternative “from among alternatives that achieve the goals” [SCAA §402, amending 
CERCLA § 121(a)(1)(D), p. 93]. 

4 The bill also fails to address the inherent underlying flaw in risk assessment as it is cur- 
rently practiced: contaminants are presumed to be safe absent considerable information, both 
qualitative and quantitative, about toxicity. Current risk assessments also make no pretense at 
evaluating synergistic effects of multiple contaminants. These deficiencies mean that decisions 
based on risk assessments are, at best, of uncertain protectiveness. 
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In addition, the bill’s risk-assessment provisions are written in a way that may 
undercut protection. For example, the bill requires use of “central estimates” of risk 
[SCAA §403, adding CERCLA § 131(c)(3), p. 104-105]. This tilts risk assessment to- 
ward considering the average risk to the average individual and fails to assure pro- 
tection of those who are highly exposed or highly susceptible, such as children, those 
with chronic diseases, and others such as subsistence farmers and fishers. Any legis- 
lation must expressly require evaluation of risks to groups with higher exposure or 
susceptibility than average, so as to ensure that cleanup plans — including those 
written by polluters — cannot “overlook” them. 

Concerns also arise from the bill’s emphasis on evaluating exposures “considering 
the actual or planned or reasonably anticipated future use of the land or water 
resources” in facility-specific risk evaluations [SCAA §403, adding CERCLA 
§ 131(b)(1), p. 103]. l^ile it may be appropriate to consider future land use, there 
are two major problems with the approach taken in S. 8. First, the bill apparently 
focuses solely on current and future use of the site itself, ignoring the uses of neigh- 
boring parcels even though many Superfund sites directly adjoin residential neigh- 
borhoods. Superfund must protect the health of site neighbors, not just individuals 
who will be present on the site itself, given the well-documented ability of contami- 
nants to migrate off-site (e.g., as wind-blown contaminated dust or as vapors). 

Second, the bill defines a “reasonably anticipated future use” as one that the local 
land use planning authority, in conjunction with the community response organiza- 
tion, determines has “a substantial probability of occurring based on recent (as of 
the time of the determination) development patterns in the area in which the is lo- 
cated and on population for the area” [SCAA §401, amending CERCLA 
§ 101(41)(B)(i)(II), p. 82]. As discussed below in section II.B.4.d, this is an unwork- 
able standard — and one that may well lead to cleanups that turn out to be inad- 
equate following land-use changes that were plausible but didn’t rise to the “sub- 
stantial probability” level. 

More generally, the role of facility-specific risk assessments is also confusing at 
best and profoundly disturbing at worst. Under the bill, cleanups are to meet the 
specific cleanup goals and comply with other applicable laws “on the basis of a facil- 
ity-specific risk assessment” [SCAA §402, amending CERCLA §121(a)(l)(A), p. 84]. 
The bill is silent as to what happens if a PRP’s risk assessment purports to find 
that compljdng with applicable standards is not necessary in order to meet the 
cleanup goals. Even apart from these substantive concerns, allowing the validity of 
applicable standards to be rehashed at every Superfund site is a guaranteed way 
of delaying cleanups, increasing transaction costs, and infuriating communities. 

Moreover, the bill provides PRPs with ample opportunities to manipulate risk as- 
sessments in a direction that minimizes their cleanup costs. The bill calls for use 
of “the most scientifically supportable” assumptions [SCAA §403, adding CERCLA 
§ 131(c)(3), p. 105], potentially allowing challenges to default assumptions that are, 
as a matter of sound public health policy, intentionally crafted to be protective in 
the face of scientific uncertainty. Likewise, the bill calls for using “chemical and fa- 
cility-specific data ... in preference to default assumptions” [SCAA §403, adding 
CERCLA § 131(b)(3), p. 103]. Even a single data-point, or data of questionable reli- 
ability, could be used to replace protective defaults. As a result, risk assessments 
could seriously understate risks.® 

b. Environment: A Scientifically Unworkable Standard 

The bill’s stated environmental goal is protecting “ecosystems from significant 
threats to their sustainability” [SCi)^ §402, amending CERCLA § 121(a)(l)(B)(ii), p. 
85], and sustainability is defined as “the ability of an ecosystem to continue to func- 
tion within the normal range of its variability absent the effects of a release of a 
hazardous substance” [SCAA §401, adding CERCLA §101(42), p. 83]. The bill thus 
puts on the government the burden of demonstrating that particular contaminants 
threaten ecosystem sustainability. That burden is likely to prove unmanageable in 
many instances, not only because of the scarcity of federal and state resources, but 
also because of current limits of scientific knowledge. As a result, resources will be 
written off during Superfund cleanups not because they truly lack value, but be- 
cause there is not enough evidence to demonstrate their impact on sustainability. 


® In addition, the bill calls for comparisons of “risks from the facility to other risks commonly 
experienced by the community” [SCAA §403, adding CERCLA §131{c)t4) p. 105]. The approach 
ignores critical attributes such as whehter those other risks are also involuntary, allowing PRPs 
to produce risk characterizations that ignore critical factors. 
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c. Groundwater: An Illusory Goal of Resource Protection 

Although the bill nominally protects uncontaminated groundwater as a resource, 
this is illusory. Four provisions of the bill undercut the no-contamination provision: 

• First, the “reasonable cost” loophole [SCAA §402, amending CERCLA 
§ 121(a)(2)(B)(i), p. 95], which will allow PRP-written cleanup plans to declare 
that avoiding contamination is too expensive; 

• Second, the “natural attenuation” loophole, bill’s provision that expressly allows 
natural attenuation where it won’t interfere with anticipated future use [SCAA 
§ 121(a)(4)(C), p. 97], despite the inherent uncertainties of predicting when 
groundwater will be needed;® 

• Third, the bill’s express proviso that engineering and institutional controls “to 
be considered on an equal basis with all other remedial action alternatives” 
[SCAA § 121(a)(5), p. 101]; and 

• Fourth, the bill’s express proviso allowing point-of-use treatment devices [SCAA 
§ 121(a)(4)(D)(iv)(II), p. 99-1001.7 

The upshot will be that PRPs will be able to claim that preventing contamination 
is too expensive compared to waiting until the water cleans itself up, forbidding its 
use, or sticking a filter on the tap. In short, the bill fails to protect groundwater 
as a resource for future generations. 

In essence, under the natural attenuation loophole, clean groundwater is allowed 
to get dirty in the hope that it will clean itself back up before the water is needed. 
This approach implicitly assumes that it is possible to reliably project (i) long-term 
groundwater flows, (ii) long-term attenuation patterns, and (hi) future groundwater 
needs. In actuality, each of these is uncertain at best; taken together, they amount 
to Congressional endorsement of gambling with groundwater. Decision makers can 
only reliably predict future groundwater movement, and future groundwater needs,® 
for a handful of years at a stretch. Absent the rare case where natural attenuation 
can confidently be predicted to restore groundwater within an equally short time 
frame, these “remediation” techniques should be used only if no others are available. 
These provisions are especially objectionable because they would apparently “trump” 
state groundwater laws that require protection of uncontaminated groundwater as 
a resource (i.e., without having to be specifically identified as a future source of 
drinking water within a particular time). 

Finally, by weakening Superfund’s groundwater cleanup provisions, the bill un- 
dercuts important incentives for currently managing wastes in a way that protects 
groundwater. Anyone familiar with the current hazardous-waste regulatory system 
is painfully aware that innumerable wastes, though hazardous in fact, are not now 
regulated as hazardous. Superfund’s aggressive groundwater cleanup requirements 
help prompt responsible behavior today, and need to be maintained. 

d. The Missing Goal: Restoring Land to Productive Use 

An especially notable weakness of the goals is the one that simply isn’t there: re- 
storing land to productive use when doing so is feasible. Moreover, the interplay of 
several provisions will operate to discourage returning land to productive use. As 
noted above, in the absence of a land-resource goal, the requirement to use a cost- 
effective remedy and the proviso that institutional and engineering controls “shall 
be considered to be on an equal basis with all other remedial action alternatives” 
[SCAA §402, amending CER(5 lA § 121(a)(5), p. 101] means that put-up-a-fence rem- 
edies are likely to prevail. 

The fundamental problem is the bill’s heavy emphasis on containment-based rem- 
edies — remedies that inherently limit a site’s potential availability for future rede- 


6 Even assuming agruendo that natural attenuation may sometimes be appropriate, the bill 
conspicuously fails to include appropriate safeguards, such as thorough characterization of all 
contaminants, ongoing monitoring to assure that attenuation occurs as expected, and designa- 
tion of fall-hack approaches if attenuation fails or if the water is needed earlier than was origi- 
nally anticipated. 

7 Point-of-use systems (whether at individual homes or at municipal facilities) simply let con- 
tamination continue to spread unchecked, forcing public and private well owners to either con- 
duct costly testing in perpetuity or gamble that their wells won’t be hit by a contaminated 
groundwater plume. Should such contamination occur, it will persist for dozens or hundreds of 
years. While point-of-use devices may be the only practical option in some circumstances, they 
should be the last, not the first, resort. Moreover, At-tap treatment systems force homeowners 
to obtain and install replacement filters periodically, a chore many families lack time to add 
to their busy schedules. 

®The “delisting” provisions of section 134 [p. 130] are ambiguous, but it is far from clear that 
PRPs would be responsible for securing alternate water supplies if groundwater covered by an 
attenuation remedy is needed earlier than initially anticipated. 
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velopment. Even assuming that such remedies effectively protect health if appro- 
priately maintained, they restrict the community’s flexibility to use that land over 
time: if a site is capped with contamination in place, that cap must then he main- 
tained in perpetuity. Doing so generally rules out excavation and construction ac- 
tivities. While containment-based remedies may make sense in a limited set of cir- 
cumstances, they should not be the remedy of first choice given that they deprive 
communities of future flexibility in using the site. 

For instance, suppose a particular community wanted to be able to use a site that 
is now a Superfund site and, like most Superfund sites, not currently used — for an 
industrial park following a cleanup. Surrounding properties are also industrial, but 
no developer has expressed a specific interest in redeveloping that particular site. 
The PRPs have proposed a cleanup under which the site would be capped, with the 
cap maintained for the indefinite future, thus (supposedly) avoiding human expo- 
sure. The PRPs argue that such a plan is consistent with the land uses allowed to 
be considered under § 121: the actual use (here, no current use); the planned use 
(here, no current plans exist); or the “reasonably anticipated future use,” defined as 
one that has a “substantial probability of occurring” (here, none specifically identi- 
fied). Further, suppose that capping the site is substantially cheaper than to treat- 
ing or removing the contaminated materials. 

In such a scenario, the cap would apparently be selected as a cost-effective remedy 
that meets the bill’s narrowly defined goals. At the end of the process, however, the 
community would be left with a permanent dead zone that cannot be put to produc- 
tive use. The PRPs may be better off, but the community has not shared those bene- 
fits.3 

The scenario spelled out here may well prove to be the rule rather than the excep- 
tion. Many Superfund sites are abandoned industrial properties. Only rarely will a 
developer have proceeded far enough that a potential redevelopment will be the 
“planned” use for a site following cleanup. Similarly impractical is the criterion that 
a particular use has “a substantial probability of occurring.” 

Rather than this convoluted and unworkable approach, the bill should establish 
an explicit objective of returning land to productive use where technologically and 
economically feasible. That approach will provide communities with the flexibility 
they need to grow and prosper through redevelopment for years and decades into 
the future. 

Such redevelopment often occurs in ways that may not be easily “anticipated” and 
even a few years ago would not have been viewed as having “a substantial prob- 
ability of occurring.” For example: 

• The New York Times recently described significant urban redevelopment that 
was not envisioned, and indeed was sometimes marginally legal, under the 
City’s zoning regulations (but occurred nonetheless and reportedly has proven 
largely beneficial). 

• Similarly, the Christian Science Monitor has reported on the growing phenome- 
non of “infill development.”'^! A recent article cites efforts underway in San 
Jose, California; Portland, Oregon; Boulder, Colorado; and Minneapolis — St. 
Paul, where “[t]he idea is to shift growth to the inner part of a city, using va- 
cant or underdeveloped areas for new housing and businesses.” 

• More generally, significant portions of the U.S. experienced more than 25% pop- 
ulation growth in their metropolitan areas in the single decade following Super- 
fund’s enactment in 1980.!^ 


9 As noted above, the “community acceptability” criterion for remedy section [SCAA §402, 
amending CERCELA § 121(a)(1)(D), p. 93] does not alleviate this problem, because those criteria 
are to be used in selecting between remedies that meet the goals. In any event, individual cri- 
teria are not permitted to predominate in choosing from among alternatives. 

10 K. Johnson, “Where Zoning Law Failed, Seeds of a New York Revival. New York Times, p. 
1, April 21, 1996. 

11 D. Sneider, “To Halt Sprawl, San Jose Draws Green Line in Sand,” Christian Science Mon- 
itor, April 17, 1996. 

12A few statistics help illustrate how dramatically land uses change in a few decades. Urban 
areas in America have expanded from 15.5 million acres in 1960 to over 56.6 million acres in 
1987. U.S. Dept, of Agriculture, Economic Research Service (1991), Major Uses of Land in the 
United States: 1987, p. 33, Agricultural Economic Rep. No. 643. 

During the first decade following Superfund’s enactment, the population in the Western U.S. 
grew by 22.3%, an increase of nearly 10 million people. United States Bureau of the Census 
(1994), Statistical Abstract of the United States: 1994 (114th Edition), p. 27. The state of Califor- 
nia alone accounted for 25% of the total national growth, increasing its population by over 6 
million; its urban land area grew from 4.2 million acres to over 5.2 million acres. U.S. Depart- 
ment of Agriculture (1991), Major Uses of Land in the United States: 1987, p. 33. 


Continued 
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In short, S. 8’s narrow approach to future land use invites, and even forces, com- 
munities to be short-sighted. This may save PRPs money, but the costs thus saved 
are shifted to our children. 

5. The ‘'Voluntary'' Cleanups Loophole for Superfund Sites 

Under S. 8, site-specific state remedial action plans (RAPs) override all CERCLA 
enforcement authorities [SCAA §103, adding CERCLA § 129(a), p. 18]. Apparently, 
such RAPs need not even be issued under a qualifying state voluntary response pro- 
gram [SCAA § 102, adding CERCLA § 128, p. 15], but rather can be any document 
designated by any state as a RAP — regardless of whether there has been any public 
participation whatsoever in development of that RAP, regardless of whether there 
have been any effective state review of a polluter-written RAP, regardless of wheth- 
er RAP will be protective, regardless of whether the RAP is actually being complied 
with, and even regardless of whether the state has the legal or practical capacity 
to enforce the RAP. Once a state RAP exists, EPA is barred from acting even where 
a site presents an imminent and substantial endangerment to health or the environ- 
ment (save by using the Fund, without cost-recovery). This approach is indefensible. 
Apparently, even current Superfund sites (i.e., those already listed on the National 
Priorities List), as well as sites proposed for NPL listing, can be thus removed from 
Superfund’s ambit. 

There are no substantive standards whatsoever for state RAPs. Unless a state 
opts to establish regulations, each site’s plan will be issued an ad hoc basis with 
no baseline standards to assure the safety or adequacy of cleanups, meaningful 
public participation, judicial review, or any other safeguard. Tens or hundreds of 
thousands of sites may be dealt with on an ad-hoc basis, making effective public 
oversight completely impossible even apart from the fact that the bill makes no pro- 
visions for community technical assistance. And meanwhile. Superfund’s authorities 
are banished. 

We strongly oppose these sweeping and unjustifiable limits on Superfund author- 
ity. While carefully crafted liability relief for prospective purchasers may well be de- 
sirable (assuming community participation rights are assured), wholesale roll-backs 
of Superfund authorities for a large but amorphous range of sites are indefensible. 
They are also unnecessary: the private market is increasingly providing mechanisms 
for moving forward brownfield redevelopment today, with Superfund in place. 


On a more localized basis, the 10 years after Superfund became law saw the Los Angeles’ met- 
ropolitan area population expand by 26% (3 million people), while the Phoenix metropolitan area 
increased by almost 40%, and the Las Vegas metropolitan area increased by 61.5%. U.S. Bureau 
of the Census (1994), Statistical Abstract of the United States: 1994, Fig. No. 42. Many smaller 
cities of the region also showed substantial expansion, with cities such as Reno, Modesto, Sac- 
ramento, and Tucson all experiencing growth between 25% and 40%. Ibid. 

See also. Testimony of EDF on Superfund Reauthorization before the House Committee on 
Transportation and Infrastructure’s Subcommittee on Water Resources and the Environment, 
June 21, 1995. 

13 In order to obtain technical assistance funds from EPA, state voluntary programs must 
meet certain criteria such as “adequate opportunities for public participation, including prior no- 
tice and opportunity for comment in appropriate circumstances, in selecting response actions,” 
and “oversight and enforcement authorities or other mechanisms that are adequate to ensure 
that voluntary response actions will protect human health and the environment [SCAA § 102(b), 
adding CERCLA § 128(b)(2), (4), p. 15]. However, this provision is independent of the CERCLA 
override in section 129. To add to the confusion, states apparently may self-designate as having 
a qualifying voluntary response program; there is no mechanism for EPA review of whether 
state program actually has the required elements, nor any opportunity for public participation 
in determining the adequacy of a state program. Furthermore, the “as appropriate” qualifier for 
public participation means that the level of public participation is left to the State’s whim. 

The only exception is that NPL and NPL-proposed sites must “implement applicable provi- 
sions [CERCLA] or of similar provisions of State law in a manner comporting with State policy” 
so long as the remedy protects health and the environment as specified in § 121 [SCAA § 102(b), 
adding CERCLA § 128(c), p. 17] — provisions that are non-protective, as discussed above. More- 
over, nothing requires compliance with CERCLA’s public participation mechanisms. 

13 See for example, Coffey, “Environmental Firms Assume Cleanup Risks,” Seattle Daily Jour- 
nal of Commerce, 02/11/97 [Retrieved from ttp://www.djc.com/data/news/19970211/10020180.htm 
2/27/97]. The article describes a “radically different approach to soil and groundwater cleanups 
that is slowly catching on in the environmental industry. A handful of firms are guaranteeing 
cleanup costs for their clients and, in some cases, providing definite dates for when the cleanup 
work will be finished.” The article continues, “Not only are these companies promising to bring 
sites up to [Washington] Department of Ecology standards within a certain amount of time, they 
also are assuming the financial risks involved if the schedules for site closures can’t be met. 
This new approach is being hailed as the missing link needed to get the state’s hundreds of 
abandoned contaminated properties, or “brownfields,” cleaned up and redeveloped.” Similarly, 
conferences with titles such as “Realizing Profits in Brownfields,” which advertise a “unique op- 
portunity for all parties involved with Brownfields properties to locate and initiate their next 
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III. SHUTTING THE PUBLIC OUT: WEAKNESSES IN S. S’S PUBLIC 
PARTICIPATION PROVISIONS 

Numerous provisions of S. 8 undercut meaningful and effective public participa- 
tion in cleanup programs, such as the state delegation provisions of Title II (and, 
as discussed in section II.B.5 above, the “voluntary cleanup” provisions of Title I). 
Moreover, the explicit public participation provisions in Title III have a number of 
weaknesses. And ultimately, of course, public participation is meaningless if the 
bill’s key provisions on the quality of cleanups are inadequate. 

In addition to the problems noted below, S. 8 fails to strengthen public participa- 
tion adequately. Specifically, it fails to require EPA to provide reasonable public no- 
tice and a public hearing (if requested) before critical steps in the cleanup process, 
including undertaking the health assessment, preliminary assessment and site in- 
vestigation; and completing the facility work plan. S. 8 also fails to provide for the 
creation of state-wide organizations to ensure wide dissemination of information 
about toxic sites in a community-friendly manner. Creating citizen-run state-wide 
organizations would be an important step toward ensuring that those living next to 
or on toxic dump sites have the necessary tools at their disposal to make sound 
judgments about the future of their communities. 

A. Shutting the Public Out of State Delegation Decisions 

Under S. 8, states can obtain delegation of one or more of 5 categories of authori- 
tiesie [SCAA § 201(a), adding CERCLA § 130(a)(2), p. 32-34]. EPA has 60 days to 
approve or disapprove a petition for delegation (120 days for 8 states without RCRA 
corrective action authority) [SCAA § 201(a), adding CERCLA § 130(c)(3)(A), p. 39]. 
If EPA doesn’t act in that time, the delegation petition is approved by default 
[§ 130(c)(3)(B), p. 40]. 

Conspicuous by its absence is any provision for public participation in EPA review 
of state program adequacy, and the ridiculously short time limits preclude meaning- 
ful participation in any event. To make matters worse, once a state obtains dele- 
gated authority, EPA’s hands are largely tied absent state concurrence even if the 
state is failing to act and thus delaying cleanup at the site, or if state actions are 
not protective [SCAA § 201(a), adding 130(e)(5), p. 54]. S. 8’s delegation provisions 
are thus doubly deficient. 

B. Shutting the Public Out through Inadequate Technical Assistance Provisions 

Under S. 8, Technical Assistance Grants (TAGs) are limited to a $100,000 cap, 

with no exceptions [SCAA § 301(a), adding CERCLA § 117(f)(7)(B), p. 72] even 
though many of the remedies likely to be selected under the bill will be institutional 
controls or natural attenuation remedies for which long-term community oversight 
would be needed. In addition, TAGs are limited to sites listed on or proposed for 
the NPL, or on a State Registry [§ 117(f)(5), p. 70].'^® TAGs cannot be used for col- 
lecting field samples [§ 117(f)(8)(B), p. 73], so if PRPs take inadequate samples, the 
community will lack resources to collect appropriate samples. 

Moreover, the “preferred” recipient of a technical assistance grant is the “Commu- 
nity Response Organization,” if any [§ 117(e)(5)(A), p. 66]. This restriction may ex- 
clude local environmental or community groups with a greater need for, or ability 
to use, a TAG. 

Finally, it appears that the funds made available for TAGs may be grossly inad- 
equate. The authorization for Technical Assistance Grants is only $15 million 
through 2002 [SCAA §906, adding CERCLA §lll(t), p. 258]. On average, that’s 
$11,500 per site an amount clearly insufficient, particularly given the widespread 
availability of re-openers for many sites with already-decided cleanups. (This provi- 
sion appears to be inconsistent with another under which 2% of annual appropria- 


profit making real estate deal,” are increasingly common. [Flier for conference scheduled for 
April 10—11, 1997, Philadelphia, PA]. 

These include investigation/evaluation; alternatives development/remedy selection; remedial 
design; performance of remedial action; information collection/liability allocation. EPA cannot 
delegate research and development, or issuance of community Technical Assistance Grant [§ 130 
(a)(8), p. 36]. 

Otherwise, EPA may act only upon determining that “an emergency * * =<= poses an imme- 
diate and significant danger” [SCAA § 201(a), adding 130(e)(4)(C), p. 54]. This is a new statutory 
standard of uncertain meaning that will give rise to litigation and retard swift preventive action. 

i®The term “State Registry” is not defined, hut some states have very limited registries. In 
addition, nonlisted sites are limited to l/8th of all TAGs [§ 117(f)(6)(B), pp. 71—72]. 

i^CROs will have 15 to 20 members including local residents, local medical personnel, public 
interest groups, local governmental officials, and local businesses. “Local residents” — but not 
necessarily those most heavily affected by the site — are to comprise at least 60% of the members 
]§ 117(e)(6)(C) & (D), pp. 67 & 68]. 
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tions, or roughly $28 million annually, may be used for TAGs [SCAA §301, adding 
CERCLA § 117®(6), p. 70].) 

C. Shutting the Public Out of Cleanup Decision Revisions^° 

As discussed in section IV.B below, provisions for widespread reopening of exist- 
ing cleanup decisions essentially eliminate opportunities for meaningful public par- 
ticipation. Given that review boards are to complete their review within 180 days 
[SCAA §406, adding CERCLA § 135(b)(2)(A), p. 134], communities will not be able 
to participate meaningfully. This is particularly true at sites where no Technical As- 
sistance Grant is currently in effect. Even where TAGs are already in place, the 
flood of simultaneous petitions will make it impossible for the limited number of 
community-oriented technical experts to provide effective support at the large num- 
ber of sites where reopener petitions are likely to be filed.^^ 

Similarly, as discussed in section II.A above, PRPs are at liberty to ignore RAPs 
until EPA catches them at it — and then have the option of changing the remedy or 
of conforming to the original one. Such provisions for after-the-fact changes to clean- 
up decisions render community participation little more than a mirage. 

D. Shutting the Public Out through Silent Vetoes 

Yet another way the public is shut out of meaningful participation arises from 
provisions under which new sites can be added to the Superfund list “only with the 
concurrence of the Governor of the State” in which the sites is located. [SCAA § 802, 
adding CERCLA §105(i)(3), p. 263]. Similarly, State can block any administrative 
cleanup order under § 106 by failing to concur within 90 days (orders automatically 
expire after 90 days without state concurrence) [SCAA § 103, adding CERCLA 
§ 129(a), p. 18]. 

While it may be appropriate to give states “first dibs” on cleanups at sites that 
will be appropriately addressed through state action, this provision goes much too 
far. A state could, through simple inaction, bar an NPL listing or a 106 order even 
though the site will not otherwise be cleaned up. The State need not even give any 
reasons for failure to concur, inviting potential abuses (if, for example, a major PRP 
at the site also happened to be a campaign contributor to a high-ranking State offi- 
cial). Moreover, these provisions invite creation of “pollution havens” by Governors 
seeking to lure business from other states by declaring an indefinite moratorium on 
NPL listings. EPA should defer to a state only upon affirmatively determining that 
the State will conduct an adequate, timely cleanup absent the listing or 106 order. 

IV. SUPERFUND SLOWDOWN 

A. Slowdowns Through Weak and Ambiguous Cleanup Provisions 

Though styled the “Superfund Cleanup Acceleration Act,” S. 8 ironically contains 
a host of provisions that will delay cleanups by introducing confusing (and weak) 
new standards for cleanups, as discussed in section 11. B above. For example, the bill 
is replete with new terms that invite lengthy argument, e.g., whether assumptions 
used in the risk assessment are “the most scientifically supportable;” whether a par- 
ticular projected land use has “a substantial probability of occurring based on recent 
development patterns”; whether particular substances pose “significant threats to 
[ecosystems’] sustainability.” Cleanups will be delayed while these and other new 
terms are endlessly debated. 

B. Slowdowns from “Re-opener” Petitions 

S. 8 also expressly invites the filing of petitions to reopen (and weaken) existing 
cleanup decisions, potentially several hundred of them, with attendant diversion of 
resources from ongoing cleanup efforts. These reopener provisions are as unneces- 
sary as they are poorly constructed. EPA already has ample discretionary authority 
to consider requests to modify existing cleanups decisions where particular cir- 
cumstances warrant. 


20 Even for future cleanup decisions, S. 8 unjustifiably provides differential access to decision 
makers. Specifically, although PRPs who prepared a cleanup plan or are implementing a clean- 
up can get the plan reviewed by the Remedy Review Board, the community is not able to initiate 
Board review [SCAA §404, adding CERCLA § 133{a)(5)tE)(ii), p. 118]. White the PRPs are able 
to meet with the Board, the community is not [§ 133{a)(5)tE)(v), p. 120] — even though the Ad- 
ministrator is required to give “substantial weight” to the Board’s determination as to whether 
the remedy meets the cleanup requirements, is feasible, and is reasonable in cost 
[§ 133(a)(5){E)(iv) & (v){II), pp. 119-120]. Such differential access is unjustifiable. 

21 The Administrator may extend this period “for good cause.” 

22 As noted in section IV.A., EDF strongly opposes the ROD reopener provisions on a variety 
of grounds beyond public participation concerns. 
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The bill’s reopener provisions are unwieldy and unworkable.^® Within 90 days of 
the bill’s enactment, the implementor of a current cleanup decision may petition to 
substitute an alternate remedial action. The petition must be granted if the proposal 
satisfies § 121 and meets certain cost thresholds [SCAA §406, adding CERCLA 
§ 135(b)(3) & (4), pp. 137-141]. For pre-construction sites, the cost threshold is 
$1.25-$2.5 million, depending on cost and type of cleanup [§ 135(b)(3)(B) & (4)(B), 
pp. 137 & 140], but no threshold applies “if the petitioner demonstrates that tech- 
nical data generated subsequent to the issuance of the [ROD] indicates that the de- 
cision was based on faulty or incorrect information” [§ 135(B)(3)(D), p. 139] .^4 
Hundreds of existing cleanup decisions may be eligible for reopening; at the least, 
PRPs will be able to flood EPA with petitions that will have to be reviewed to see 
if they in fact cross the cost thresholds, much less meet the other criteria. The asso- 
ciated resource drain will slow cleanups across the board; make it all the more like- 
ly that EPA won’t be able to meet the 180-day turnaround for new RAPs thus trig- 
gering default approvals; and encourage PRPs to drag their heels in carrying out 
an existing cleanup at a particular site in hopes of getting it revamped. 

Moreover, the generous opportunities given to PRPs to force EPA to reopen deci- 
sions and apply this bill’s weaker standards forms a dramatic contrast with the lack 
of analogous reopeners when Superfund’s standards were strengthened in the 1986 
amendments. There, the bill as enacted expressly provided that the new standards 
“shall not apply to any remedial action for which the Record of Decision was signed, 
or the consent decree was lodged, before date of enactment,” while RODs signed 
within 30 days of enactment were required to meet the new standards “to the maxi- 
mum extent practicable.”®® 

Simply put, S. 8’s re-opener provisions should be dropped. 

V. THE NPL cap: DUMPING CLEANUPS ON COMMUNITIES AND STATES 

Another highly objectionable feature of the bill is its inclusion of an arbitrary cap 
on the number of additional sites that can be added to the National Priorities List. 
Under S. 8, EPA cannot add more than 100 sites to the Superfund National Prior- 
ities List until 2001, and then 10 sites/year thereafter [SCAA §802, adding CERCLA 
§ 105(i)(l)(A), p. 251-252]. A cap has profound consequences because, unless a site 
is listed, EPA cannot undertake cleanup activities (other than a short-term, low-cost 
emergency removal). In effect, this provision dumps the problem of Superfund site 
cleanups into the laps of the States — regardless of whether they have the resources 
or capacity to conduct those cleanups. 

The General Accounting Office recently estimated that the cap could force States 
to accept responsibility for 1,400 to 2,300 sites (1,100 already identified by EPA, 
along with an estimated 300-1,200 yet-undiscovered sites). The estimated cleanup 
costs range from $8.4 to $19.9 billion.®® 

The GAO report makes painfully clear that the States are in no position to take 
on this added burden. Indeed, States are having difficulty securing resources for 
their current cleanup efforts. Of the states surveyed by GAO, 

“three of the seven states with active programs said that taking on these addi- 
tional cleanups would exacerbate an already difficult financial situation. Two 
other states said that they expect to face funding shortfalls beginning in fiscal 
year 1997 that will make it difficult to absorb the additional cleanup responsibil- 
ities, at least for a few years subsequent to that time. Another two states said 
that while they had sufficient funds to manage their own inventories, funding the 
additional cleanups would be difficult.”®® 

This provision also undercuts two of the valuable incentives created by Superfund: 
that which prompts voluntary cleanup of non-NPL sites in order to avoid a potential 
future NPL listing, and that which prompts careful management of wastes gen- 
erated now. 


Re-opener petitions are to be reviewed by “remedy review boards” comprised of “independ- 
ent technical experts within Federal and State agencies” with cleanup responsibilities 
[§ 135(b)(1), p. 134, referencing § 133(a)(5)(E), p. 118-120]. 

®4 Factors that may be raised in such petitions include future land use [SCAA § 135(b0(3)(c), 
p. 138]; it is not clear what if any role the community would play in determining future land 
use. 

®®This provision, enacted as section 121(b) of the Superfund Amendments and Reauthoriza- 
tion Act of 1986, was not codified but appears as a note to 42 U.S.C.A. 9621. Pub. L. No. 499, 
99th Cong., 2d Sess. 100 stat. 1613, 1678. 

®®U.S. General Accounting Office, Impact on States of Capping Superfund Sites. GAO/RCED— 
106R. March 1996. 

2® Ibid., p. 2. 
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An example of Superfund’s effectiveness in the former arena emerges from a re- 
cent story in the Cleveland Plain Dealer about the Ashtabula River Partnership, a 
group that is working to avoid a potential Superfund listing by creating “a better- 
than-Superfund cleanup plan” for the river’s heavy-metal and PCB contamination 
problems. The paper quoted Rep. Steve LaTourette (R-OH) as remarking that “[t]he 
prospect of a Superfund designation has proven to be a more effective tool than the 
Superfund itself. Without Superfund, however, most parties wouldn’t even be at the 
table. ”2® 

Similarly, GAO noted that State program managers “pointed out that a major in- 
centive for private parties to clean up sites is to avoid having their properties added 
to the list of the most contaminated sites in the country.^® In short, a cap on the 
number of Superfund sites may have the perverse effect of creating a greater need 
for more Superfund listings, by reducing incentives for non-Superfund voluntary 
cleanups. 

The NPL cap will also undercut incentives for sound prospective waste manage- 
ment. Facilities will be able to gamble that states will lack, or forego use of, cleanup 
enforcement authorities for tackling sites created after the NPL list is effectively 
closed. The continuing nominal availability of litigation authorities under § 107 is 
far from an adequate substitute, given that § 107 suits can only be brought to recoup 
expenditures thus requiring cash-strapped States to front all the cleanup money. 
Where they are unable to do so, today’s polluters will evade cleanup responsibilities, 
and sites will remain unaddressed. 

In short, the cap should be eliminated. 

VI. OVERLY BROAD LIABILITY “REFORMS”: CORPORATE WELFARE BY ANOTHER NAME 

There is no dispute that Superfund’s existing liability system has often been 
abused by some PRPs who have filed massive contribution actions against entities 
with minimal or no connection to the site. Curbing these abuses is necessary, but 
does not necessarily require legislation, since EPA clearly has ample authority to 
provide contribution protection to settling parties. 

Even if legislation on this point were viewed as desirable, S. 8 goes far beyond 
the boundaries of common sense. The bill inappropriately rolls back liability for vast 
numbers of companies that are well able to help pay for cleaning up their own 
messes, and who should remain responsible for doing so. In several instances, these 
overly broad carve-outs apply to future as well as past conduct, undercutting Super- 
fund’s vitally important incentives for safely managing today’s wastes. 

A. Overly Broad Exemption for “Co-disposal” Sites: Letting Large Industrial Pollut- 

ers and Dump Owners Off the Hook 

S. 8 repeals polluter-pays liability for generators and transporters of wastes at 
hundreds of “co-disposal” sites at which industrial wastes were dumped along with 
municipal trash [SCAA § 501(b), adding CERCLA § 107(q), p. 148]. Even giant chem- 
ical companies will get entirely off the hook for wastes they sent to those sites. And 
even private dump-owners — those in business to make a profit — get their liability 
capped at 30% of cleanup costs (or the cost of closure) [§ 501(b), adding CERCLA 
§107(t), p. 150]. 

B. Overly Broad Exemption for “Small” Businesses 

While EDF does not necessarily oppose curtailing liability for truly small busi- 
nesses with a limited connection to a site who have limited ability-to-pay in any 
event, the current exemption is ill-crafted. First, the $3 million annual-revenue 
threshold is simply too high [SCAA § 501(b), adding CERCLA 107(s), p. 150]. More- 
over, the exemption applies to companies with either fewer than 30 employees, or 
less than $3 million gross revenues. This potentially exempts wealthy corporations 
that happen to have few employees. 

In addition, the exemption applies to conduct in the future, thus eliminating in- 
centives for small businesses to manage hazardous substances carefully in the fu- 
ture: an unjustifiable “pollute with impunity” clause for small businesses. In addi- 
tion, any liability exemption for small businesses should be conditioned on cooperat- 
ing with appropriate information-gathering and cleanup activities. Similarly, the ex- 
clusion should be inapplicable where the Administrator determines that the mate- 
rial has or may significantly contribute to the response costs at the site (cf. SCAA 
§ 501(b), adding CERCLA §107(r)(2), p. 149 (exception to exemption for de minimus 
contributors)). 


28 “Toxic Cleanup: Ohioans Aim to Skirt Superfund Listing,” Greenwire (electronic newsletter), 
June 14, 1995 (synopsis of story from June 11 Cleveland Plain Dealer). 

2® GAO, p. 3. 
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C. Overly Broad Exemption for “Recyclers” Including Mineral Wastes 

In another unfortunate example of “corporate welfare,” the partial exemption for 
certain recyclers inappropriately includes “metal byproduct[s] (such as slag, skim- 
ming or dross)” in the definition of scrap metal [SCAA § 610(a), adding CERCLA 
101(48)(A)(ii), p. 214, and SCAA § 510(b), adding CERCLA § 107(w), p. 215], While 
it may be appropriate to craft a narrow liability exemption to encourage the collec- 
tion of post-consumer recyclables i.e., materials that otherwise become part of the 
municipal waste stream slags and drosses are industrial by-products that come no- 
where close to fitting within that rationale. 

D. “Polluter Paybacks” That Compete Directly with Cleanup Dollars 

Although parties who have already received cleanup orders must carry out the 
cleanup, they get repaid for all costs attributable to a party whose liability is limited 
[SCAA §502, adding CERCLA § 112(g)(1) & (2), p. 157], These paybacks apparently 
apply even for all future costs incurred under existing settlements. Payback pay- 
ments “shall be made upon receipt” of an application [§ 112(g)(3), p. 157-158], and 
must be made within a year [§ 112(g)(6), p. 158-159]. In addition, parties to an allo- 
cation are entitled to be promptly reimbursed for any costs they incur attributed to 
an orphan share [SCAA §503, adding CERCLA § 136(o), p. 192-193]. 

This language creates a legal entitlement, as contrasted with discretionary au- 
thorization to use the Fund for cleanups and other purposes, so paybacks will have 
first claim on the funds. Because there is no “firewall” between funds for paybacks 
and funds for cleanups, all of the moneys in the Superfund could be exhausted pro- 
viding polluter paybacks, leaving none for actual cleanups, oversight, and enforce- 
ment by EPA, as well as vitiating programs for Technical Assistance Grants. If mon- 
eys remaining in the Superfund are inadequate, one of three unacceptable outcomes 
will occur: taxes will have to be raised, cleanup standards will have to be further 
weakened, or cleanups will again slow to a snail’s pace. 

VII. CONCLUSION 

Thank you for this opportunity to present our views. We would welcome an oppor- 
tunity to work with you in crafting a Superfund reform bill that protects public 
health, particularly children and other vulnerable groups; preserve community land 
and water resources; holds polluters, rather than taxpayers, responsible for clean- 
up costs; assures meaningful community participation in Superfund decisions, while 
making the program more efficient and streamlined, and reinstating the Superfund 
Trust Fund taxes. 


Prepared Statement of Linda H. Biagioni, Vice President, Environmental 
Affairs, Black & Decker Corporation 

Thank you Mr. Chairman and members of the Subcommittee for inviting me to 
testify on this important matter. My name is Linda H. Biagioni and I am Vice Presi- 
dent for Environmental Affairs at The Black & Decker Corporation. In recent years 
I have also served as Chair of the Environment Management Council of the Manu- 
facturers Alliance for Productivity and Innovation, a policy research organization 
with 500 members from among the leading manufacturers in America. I am cur- 
rently Chair of the International Environment Forum of the World Environment 
Center, a global, non-profit organization whose purpose is to create bridges between 
participants from industry, government, and academic and non-governmental orga- 
nizations to contribute to sustainable development worldwide. My professional train- 
ing is in the field of chemistry. I am not a lawyer, but Superfund has taught me 
a great deal more about litigation and about this law than I ever expected to know. 

The Black & Decker name is one of the most widely known brands in the world. 
Headquartered in Towson, Maryland, Black & Decker manufactures and markets 
products and services in more than 100 countries and is the world’s largest producer 
of portable electric power tools, power tool accessories, residential security hard- 
ware, and electric lawn and garden tools. It is also the largest global supplier of 
engineered fastening systems to the automotive and other markets we serve. Our 
household products business is the North American leader and a major global com- 
petitor in the small electric appliance industry, and our plumbing products business 
is one of the three largest faucet manufacturers in North America. Black & Decker 
also produces products as diverse as golf club shafts and glass container making 
equipment. We employ several thousand people at more than 30 manufacturing fa- 
cilities in 16 States in the United States and at Black & Decker Service Centers 
throughout the country. 
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Black & Decker’s manufacturing operations are not heavy industry, and with one 
exception Black & Decker is not the owner, operator, or a predominant generator 
at any Superfund National Priorities List site. Nevertheless, because of our well- 
known name and the perception that we are a deep pocket, we have been forced 
to devote very substantial resources, in the range of tens of millions of dollars, to 
what often should be relatively straightforward or low priority environmental prob- 
lems. A large part of our expenses and energies in this field have also been spent 
on litigation in connection with private cleanup sites that are not on the National 
Priorities List and with our insurance carriers over their contractual obligations to 
cover Superfund cleanup expenses. 

I am pleased to participate in this Hearing because I believe that, for Black & 
Decker and for many other American businesses, the existing Superfund law fre- 
quently misdirects our energies and our resources. The problem of cleaning up old 
hazardous waste sites is important, but existing law causes us to proceed too slowly 
on many serious sites, while at the same time causing us all to spend too much time 
and money on low-priority environmental concerns and far too much money on legal 
proceedings. While the EPA has made increasingly vigorous efforts to reform Super- 
fund by administrative action, apparently with some success, the most important 
failings of the Superfund law and program can only be cured by Congress. 

Black & Decker has no Washin^on office and no full-time lobbyists, but we have 
devoted significant efforts to Superfund reform for the last several years, working 
with the Superfund Action Alliance, the National Association of Manufacturers, and 
other trade associations to promote comprehensive improvements in this law. 
Frankly, we are quite disappointed and frustrated by the failure of the 103d and 
the 104th Congresses to resolve these urgent issues. We hope the 105th Congress 
can find the middle ground and finish reauthorization this year, before electoral pol- 
itics once again polarizes all discussion of this issue. 

From what we can see, the Senate is off to a good start in 1997. Superfund has 
been identified as a high-priority objective by the Majority Leader, and the Members 
and staff of the Environment and Public Works Committee from both parties appear 
to he moving forward constructively. We hope that the early introduction of S. 8 by 
the Majority, followed closely by the introduction of S. 18 by the Minority, will set 
the stage for prompt action. Our own reading of S. 8 leads us to believe that it is 
a balanced and thoughtful attempt to resolve the crucial problems that bedevil the 
Superfund program. We understand that it reflects the months of negotiations be- 
tween Majority and Minority staffs and the Administration last year. We commend 
the Committee and its staff for their diligent efforts to craft a workable approach 
that can attract bipartisan support. 

Like every interested party in this process, we would of course prefer certain 
changes in S. 8, and I will mention a few of them in this testimony. But the desire 
for a more perfect bill should not obscure the fact that overall, S. 8, just as currently 
written, would be a vast improvement over existing law. We believe it deserves care- 
ful consideration by every Member of this Subcommittee, and prompt action to make 
whatever changes are necessary and reauthorize the law. 

The two areas that I will address in some detail are the liability scheme and the 
remedy selection criteria. In each of these areas, the existing Superfund law is seri- 
ously flawed and needs immediate repair. 

LIABILITY REFORM 

With respect to liability reform, let me say at the outset that Black & Decker ac- 
cepts that it should bear a reasonable portion of clean-up costs where it contributed 
hazardous substances to a disposal site that has become an environmental hazard. 
We also recognize the necessity for the business taxes that support the Superfund, 
and we urge their reauthorization as a reasonable means of financing the Superfund 
clean-up program. Black & Decker has not advocated an across-the-board repeal of 
retroactive liability. Moreover, we recognize that in some contexts the strict liability 
system has a salutary effect in facilitating cleanup; for example, to reinforce the via- 
bility of the allocation system proposed in S. 8. 

But the price of the current retroactive strict joint and several liability system is 
simply too high. This Subcommittee has heard extensive testimony over the past 4 
years about the adverse consequences that flow from the existing liability scheme, 
and I will not repeat those facts here. It is sufficient to say that in practice the 
structure of the current law delays cleanups, misdirects the focus of responsible 
party activities, and generates enormous transaction costs. 

The liability title of S. 8 would significantly reduce those costs. First, it would free 
a great many small contributors from the legal tangle of strict joint and several li- 
ahility. The exemptions for 1 percent (1 percent) de minimis parties, de micromis 
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parties, generators and transporters of materials sent for recycling, municipal 
waste, and certain small businesses, along with the limitations on liability for mu- 
nicipalities, will remove the threat of liahility for thousands of parties at hundreds 
of Superfund sites. The small quantity exemptions are particularly appropriate be- 
cause their volumetric contrihution is virtually always of minimal environmental 
significance, and their participation in the planning and management of the site is 
non-existent. 

These changes alone will eliminate an important part of the aggravation associ- 
ated with Superfund for Black & Decker. We accept the necessity of participating 
in the cleanup of sites where we were a significant generator. But the necessity, be- 
cause of joint and several liability exposure, to participate actively on clean-up com- 
mittees at sites where Black & Decker has de minimis status is disproportionately 
expensive and a frustrating headache. 

For the greater-than-one-percent responsible parties who remain liable for Na- 
tional Priorities List sites, the allocation system proposed in S. 8 promises to be an 
enormous improvement over the current litigation-laden approach to allocation. The 
explicit provisions for orphan-share funding should also greatly facilitate settle- 
ments on terms that responsible parties will consider reasonable. S. 8 would be 
fairer to responsible parties if it expanded the orphan share to cover fully the 
unallocable shares, not just shares of known insolvent parties and parties whose li- 
ability is capped or eliminated by the bill. But even as written S. 8 will ameliorate 
much of the unfairness inherent in the current system. 

There is one aspect of the liability system that S. 8 does not address: as written, 
the small-party exemptions and the allocation system only apply to National Prior- 
ities List sites. Other sites, which have been the subject of a tidal wave of private 
litigation, would still be governed by the inequitable retroactive strict joint and sev- 
eral liability provisions of the existing law. We believe that for these sites the best 
solution to liability reform is to return this lawmaking power to the States. S. 8’s 
provisions for expanded State responsibility and the proposed limitations on the 
number of sites that can be added to the National Priorities List reflect a congres- 
sional desire to transfer to the States as much of the hazardous waste cleanup re- 
sponsibility as possible. As part of this objective. Congress should also turn over to 
the States the crafting of the liability scheme for non-NPL sites. It could accomplish 
this result by limiting the application of Section 107(a) to National Priorities List 
sites and other sites where the Federal Government has either conducted or ordered 
remediation or restoration activity under Superfund. Almost all States currently 
have Superfund-type legislation with similar, though not identical, liability provi- 
sions, so the short-term impact of this change would be relatively small. But over 
time. State legislators could decide for themselves the extent to which they believe 
that retroactive strict joint and several liability, with or without various exemptions, 
is appropriate. Without this change, the reforms in S. 8 will fail to address a large 
segment of the litigation that the existing law generates. 

Again, our desire for changes to the proposed liability title of S. 8 does not detract 
at all from our enthusiasm for S. 8 as compared to the status quo, and we urge Con- 
gress to proceed as quickly as possible to mark up this title and enact the needed 
reforms. 


REMEDY SELECTION 

Selection of the most appropriate remedy for each site is the heart of the Super- 
fund program. The choice of remedy determines what benefits will be achieved, how 
much will be spent, and what it will be spent on. When Superfund was enacted in 
1980, Congress gave the EPA little guidance on how to determine the desired clean- 
up levels and how to relate those levels to cost and technical feasibility constraints. 
The Agency, itself relatively inexperienced in these matters, borrowed a variety of 
existing legal standards, some of which were designed for very different contexts, 
to fill this gap. Then in 1986 Congress codified those standards and added others, 
creating a series of arbitrary rules requiring a preference for permanence and treat- 
ment, compliance not only with applicable State and Federal laws but also with “rel- 
evant and appropriate regulations,” and a groundwater requirement that has been 
read to mean that, with few exceptions, all potentially usable groundwater at Super- 
fund sites must meet drinking water standards in the ground as soon as possible. 
These inflexible remediation standards have contributed significantly to the mis- 
direction of resources into remedial activities that produce little or no benefit to pub- 
lic health or the environment. 

In reality, Superfund sites vary widely in the nature of the risks they present and 
in the nature of the geological, land use, locational, and other circumstances that 
fundamentally shape what remedial technologies can usefully be employed. In many 
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cases, the EPA and State personnel know full well that the remedies they are now 
requiring have little practical utility, but they are driven by the requirements of the 
Act to impose them anyway. 

S. 8 fundamentally changes this approach by dropping most of these arbitrary re- 
quirements. It directs the EPA and the States to focus on the real risks to public 
health and the environment posed by each site using site-specific data wherever pos- 
sible, and to ameliorate those risks and meet the protectiveness standards within 
the bounds of technical practicability and reasonable cost, taking into account reli- 
ability, effectiveness, public acceptability, the nature of existing land and water uses 
and the nature and timing of reasonably anticipated future uses. 

In particular, the role of cost considerations in remedy selection is, with a few ex- 
ceptions, appropriately addressed in S. 8. Cost is one of several co-equal factors to 
be balanced in the good judgment of the Agency in selecting the remedy. It is not 
an overriding consideration, and there is no mandate to choose the most cost-effec- 
tive solution, but neither is it a subordinate or irrelevant factor in remedy selection, 
as is so often the case under the present law. 

Unfortunately, S. 8 does not appear to carry through fully with this risk-based ap- 
proach with respect to groundwater. While it is true that, unlike soil, groundwater 
moves and that in the long run many aquifers are interconnected, the same intellec- 
tual inquiry and the same criteria should apply to remediation of groundwater as 
apply to other media and other exposure risks; namely, what real risks to existing 
and reasonably anticipated uses of the resource can be identified, and what reme- 
dial measures should be employed to ameliorate those risks within the bounds of 
technical practicability and reasonable cost. The notion that certain natural re- 
sources should be preserved for their own sake independent of any measurable risk 
to human health or the environment or entirely without regard to cost or feasibility 
considerations is a prescription for irrational expenditure of funds, whether public 
or private. We urge the Subcommittee to take a hard and skeptical look at inflexible 
rules for remedy selection, whether with respect to groundwater or any other me- 
dium. 

Finally, the provisions in S. 8 for the review of remedies already selected for 
Superfund sites under the existing law are a crucial element of remedy selection re- 
form. Having learned from more than a decade of experience that our existing rem- 
edy selection criteria are not well suited to the task, it would be foolish not to direct 
the EPA to reconsider previously selected remedies, at least where significant cost 
savings could result from appl 3 dng the new criteria that this Congress establishes. 
While we cannot recover funds already misspent, there is no reason to extend the 
mis-expenditure into the future. The EPA has recognized this fact in its recent ad- 
ministrative reform on “relooking at existing remedies.” The provisions for objection 
by the State Governor in case of unreasonable delay provide additional, though per- 
haps not necessary, protection against abuse. 

COMPREHENSIVE REFORM 

As it should, S. 8 also addresses brownfields. State roles, community participa- 
tion, Federal facilities, natural resource damages, government contractors and fund- 
ing. None of those issues has a particular impact on Black & Decker, but each of 
them deserves your attention as part of a coherent reshaping of this program. At- 
tention should also be directed to those elements of the program that will grow in 
importance in the future, such as long-term operation and maintenance costs, 
delisting, and site reuse. 

As I mentioned. Black & Decker is participating actively in the Superfund Action 
Alliance, which recently adopted the attached “Superfund Fundamentals,” a set of 
principles that address many of these concerns. We believe that the SAA Superfund 
Fundamentals are practical, well-reasoned policy recommendations, and we encour- 
age the Congress to use them as a guide in its work on Superfund reauthorization. 

CONCLUDING COMMENTS 

In conclusion, let me reiterate the important point: it is time for Congress to act. 
We need to get past polarization and on to consensus and compromise. The years 
of serious criticism of the existing Superfund program from virtually every segment 
of the political spectrum have damaged its credibility and periodically paralyzed its 
progress. While the EPA’s administrative reforms have helped in some respects, 
only Congress can correct crucial deficiencies and put the Superfund Program back 
on track. The Superfund Program needs a new congressional imprimatur, public 
support, and assured funding. I hope that this Subcommittee and the 105th Con- 
gress can finally succeed in this effort where the 104th Congress and 103d Congress 
could not. 
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I commend the Subcommittee for its work and thank you again for this oppor- 
tunity to present our views. 


Superfund Action Alliance 

SUPERFUND FUNDAMENTALS 

The 105th Congress has the opportunity to pass legislation that will accelerate 
cleanup of Superfund sites across the country. After 4 years of deliberation on 
Superfund reauthorization, this is the time to make comprehensive reform happen. 

The following document outlines some of the key provisions that need to be in- 
cluded when Superfund is reauthorized. 

Remedy Selection 

• Human health and the environment must be protected by Superfund response 
actions which balance reasonable cost and technical feasibility and which accelerate 
the progress of remediation. 

• Remedy selection should reflect actual and reasonably anticipated future uses 
of land and water resources, taking into account the nature and timing of that use. 

• The remedy selection process should be simplified and performance goal-driven. 

• Site-specific risk assessments should be used to guide selection of remedies 
rather than generic relevant and appropriate standards (RARs) and preferences for 
permanence and treatment. 

• Substantive applicable state standards should be considered and their imple- 
mentation balanced by such factors as reliability, community views, cost, technical 
feasibility, short-term risk, effectiveness. 

• In selecting remedies to protect usable groundwater or remediate contaminated 
ground water needed for drinking in the future, due consideration should be given 
to the nature and timing of the use of the groundwater and the cost and technical 
feasibility of remediation. 

• Consistent with timely protection of health and the environment, the benefits 
of reform should be available at existing sites. 

• Early and informed local community involvement should be encouraged and 
supported with technical resources where needed. 

Liability 

• Superfund’s liability system should be reformed to maximize the flow of re- 
sources to cleanup, not lawyers. 

• Reforms that eliminate inequities and reduce transaction costs, including alloca- 
tion mechanisms that ensure cooperative parties are not forced to pay more than 
their own share of cleanup costs, are critical. 

• Liability limitations or exclusions for any group should be contemplated only as 
part of the meaningful Superfund reauthorization described in this paper. 

• Liability limitations or exclusions granted any party should be assumed by the 
Fund and not reallocated to other parties at sites. 

Brownfields 

• The revitalization of cities is a critical national issue worthy of efforts by, and 
funds appropriated to, a number of federal agencies. Efforts to redevelop brownfields 
cannot, and should not, be funded from the Superfund cleanup fund but instead 
should represent a broader national effort. 

• Finality is important. Reluctance by U.S. Environmental Protection Agency to 
issue a statement indicating work is complete and liability extinguished, and the in- 
ability of states to do so in lieu of the Federal Government, have discouraged prop- 
erty owners (potential “sellers”), developers and other potential buyers from invest- 
ing in brownfields. Liability protection for prospective purchasers is also necessary. 

• Incentives should be provided to encourage states to develop and enhance vol- 
untary cleanup programs which reflect due consideration for current and future use 
of resources. 

State Role 

• Devolution of Superfund authority to the states is desirable, and the appro- 
priate roles of the Federal and State governments at future remediation sites should 
be addressed in reauthorization. 

• It is important that each Superfund site have a “single master” overseeing re- 
mediation in order to encourage cleanup by providing certainty and eliminating du- 
plication. 
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Funding 

• Superfund’s business taxes should be dedicated to cleanup of NPL sites, and the 
program’s administration funded from the existing Trust Fund surplus as well as 
general revenues, just like the Clean Air and Clean Water Acts. 

• Consistent with future NPL cleanup needs, limits should be placed on the dura- 
tion and amount of tax responsibilities. 

• Taxes for Superfund must be accompanied by legislative reform that improves 
the program. Both the legislative reforms and the examination of teixes must be con- 
sistent with fundamentals outlined in this paper. 

Natural Resources Damages 

• It is important to clarify the scope of natural resource damage claims and to 
limit them to restoration of services provided by injured public resources. 

• NRD restoration plans should be cost-effective, based on ecosystem/population 
impacts, and achievable over a reasonable period of time. 

• NRD liability should apply equally to private and public PRPs. 


Superfund Action Alliance 


3M 

Aerojet 

Allied Signal Inc. 

American Automobile Manufacturers Association 
American Car Rental Association 
American Crop Protection Association 
American Iron & Steel Institute 
American Textile Manufacturers Institute 
American Trucking Associations 
AMP Inc. 

Apex Environmental, Inc. 

Association of American Railroads 
Associated Builders and Contractors, Inc. 

The Bankers Roundtable 
Bayer Corporation 
Bethlehem Steel Corporation 
Biotechnology Industry Organization 
The Black & Decker Corporation 
BP America, Inc. 

Browning-Ferris Industries 
Burlington Northern Sante Fe 
Chemical Manufacturers Association 
Chevron Corporation 
Chrysler Corporation 
Ciba Specialty Chemicals 
The Dow Chemical Company 
Dresser Industries, Inc. 

DuPont 

Electronic Industries Association 

Environmental Industry Association 

The Flexible Packaging Association 

FMC Corporation 

Ford Motor Company 

General Electric 

General Motors 

Georgia Pacific 

Gulfstream/Stablex 

Harris Corporation 

Hazardous Waste Action Coalition 

Hercules Incorporated 

Hoechst Celanese Corporation 

Hughes Electronics 

Independent Lubricant Manufacturers Association 

Institute of Scrap Recycling Industries 

The Int’I Assoc, of Environmental Testing Laboratories 

The Int’I Assoc, of Independent Tanker Owners 

Lockheed Martin Corporation 

LTV Steel Company 
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Mobile Corporation 
Monsanto Company 
Motorola 

National Association of Convenience Stores 
National Association of Manufacturers 
National Automobile Dealers Association 
National Electrical Manufacturers Association 
National Realty Committee 
National Rural Electric Cooperative Association 
National Steel Corporation 
Northrop Grumman Corporation 
Olin Corporation 

Petroleum Marketers Association of America 

Philips Electronics 

PPG 

The Raytheon Company 
Rohm and Haas Company 

Society of Independent Gasoline Marketers of America 
Union Carbide Corporation 
Union Pacific 

United Technologies Corporation 
Westinghouse Electric Corporation 
WMX Technologies, Inc. 

Zeneca Inc. 


Responses of Linda H. Biagioni to Additional Questions from Senator Smith 

Question 1. Ms. Biagioni, our bill includes an allocation process which attempts 
to fairly determine how much a company is responsible for at a toxic waste site. 
It allows small business and individuals out of the process, but larger companies 
would stay in most cases. Do you think the allocation process in S. 8 would reduce 
the litigation which surrounds the current Superfund process? 

Response. Definitely yes. The Superfund Fundamentals adopted by the Superfund 
Action Alliance state that “Reforms that eliminate inequities and reduce transaction 
costs, including allocation mechanisms that ensure cooperative parties are not 
forced to pay more than their own share of cleanup costs, are critical.” 

As I noted in my written testimony, the establishment of an allocation system 
would be “an enormous improvement over the current litigation-laden approach to 
allocation.” Moreover, the exemptions for small businesses and for all de minimis 
contributors will dramatically reduce the number of parties, often to a much more 
manageable level, at many National Priorities List [NPL] sites. Together, these two 
changes, which have been supported in concept by Members from both political par- 
ties and by the Administration for several years, hold great promise for rapid and 
efficient resolution of the “who pays how much” question at multi — party NPL sites. 

Question 2. You stated in your testimony that you were uncomfortable with the 
groundwater cleanup provisions contained in S. 8. Could you please expand on these 
comments. 

Response. The Superfund Fundamentals state that “In selecting remedies to pro- 
tect usable groundwater or remediate contaminated groundwater needed for drink- 
ing in the future, due consideration should be given to the nature and timing of the 
use of the groundwater and the cost and technical feasibility of remediation.” 

One important result of enacting S. 8 would be the elimination of several inflexi- 
ble rules on remedy selection in the current law that prevent the EPA from acting 
on a rational evaluation of the risks presented by an NPL site and the relative de- 
sirability of possible remedies to ameliorate those risks. 

Unfortunately, with respect to groundwater, certain provisions in S. 8, such as the 
language about protecting “uncontaminated groundwater,” seem to impose equally 
inflexible new rules on remedy selection, undercutting the inclusion of natural at- 
tenuation as an acceptable remedy and ignoring the real feasibility limits on our 
technological capability to remove contaminants. We have learned over the past dec- 
ade that for various contaminants the expenditure of large sums for active ground- 
water pump-and-treat systems does not produce significantly faster remediation 
than would reliance on natural processes. Black & Decker believes that the overall 
approach to evaluation of the remedial alternatives in S. 8, based on the balancing 
of factors set out in the bill, should be applied to groundwater remediation as well. 
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Question 3. Ms. Biarioni, currently it is common that industrial sites are cleaned 
up to residential standards, even if it is known that the site will be zoned industrial 
in the future. Is it possible to justify cleanup standards based on future-use site- 
risk? 

Response. The Superfund Fundamentals state that “Remedy selection should re- 
flect actual and reasonably anticipated future uses of land and water resources, tak- 
ing into account the nature and timing of that use.” 

Black & Decker believes that it is irrational to expend funds to clean up hazard- 
ous waste to levels in excess of those necessary to safely allow the foreseeable 
human uses and environmental functions of the affected properties (whether or not 
they are formally designated as part of the “site.”) Limitations on future use can 
and normally are reinforced with zoning restrictions and deed restrictions, thus ne- 
cessitating the involvement of government officials and the public in any change 
from the anticipated future uses and placing the burden of further cleanup that may 
be necessary on those who wish to use the property in a manner that was not fore- 
seeable at the time the remedy was selected. 

S. 8’s overall remedy selection scheme takes a rational approach to this matter, 
and we support that approach. As noted in response to Question 2, this approach 
is equally applicable to groundwater, and the same policies should apply. 

Question 4. You stated in your testimony that you thought this bill required a 
more moderate approach to Superfund reform. Do you know of any reasons why any 
member of this Committee, or the Senate for that matter, should not be a cosponsor 
of this legislation? 

Response. As I noted in my written testimony, “[T]he desire for a more perfect 
bill should not obscure the fact that overall, S. 8, just as currently written, would 
be a vast improvement over existing law.” While we recognize that Superfund re- 
form is an extremely complex, multi — faceted subject, we believe that S. 8 is a bal- 
anced bill that carefully addresses the central issues of Superfund reform in a man- 
ner that largely reflects the consensus of the affected communities. We hope that 
the Committee will be able to proceed soon to mark up S. 8 to refine and reinforce 
that consensus. After 6 years of hearings and debates on Superfund reform. Con- 
gress should move quickly to a bipartisan consensus on legislation to accomplish 
this vital objective this year. 

Response of Linda H. Biagioni to an Additional Question from 
Senator Lautenberg 

Question. Your written testimony indicated that you are affiliated with the Super- 
fund Action Alliance. Were you testifying on behalf of Black & Decker or were you 
also testifying on behalf of the Alliance? Does the Alliance endorse the positions 
taken in your testimony? 

Response. As the membership list attached to my testimony indicates, the Super- 
fund Action Alliance is a broad — based organization representing a large number 
and wide variety of businesses and trade associations who agree on the necessity 
for prompt Superfund reform. The Alliance has been in existence for some years, 
but it has only recently taken substantive positions on specific elements of Super- 
fund reform. Black & Decker has been an active participant in the Superfund Action 
Alliance and participated in the process of formulating the Superfund Fundamen- 
tals. 

Beyond the Superfund Fundamentals, however, Black & Decker’s testimony was 
not formally endorsed by the Alliance. It reflects our own experience as a company 
that has been named as a responsible party at a number of sites, but with one ex- 
ception is not the owner, operator, or a predominant generator at any NPL site. 
Other members of the Alliance might have given greater priority to other issues. 


Prepared Statement of Barbara Williams, Owner of SunnyRay Restaurant, 

Gettysburg, PA 

Welcome to how Superfund “works” for the people of the Gettysburg-Hanover 
Area of Pennsylvania, specifically the “Keystone Landfill.” 

• 1982 — Local residents and the Commonwealth of Pennsylvania were aware of 
offsite residential water supply contamination. The Commonwealth of Pennsylvania 
allowed dumping to continue at the site. 

• 1984 — Environmental Protection Agency (EPA) Field Investigation. 

• 1987 — Site placed on the National Priority List of Superfund Sites. Pennsyl- 
vania-Division of Environmental Resources and US-Environmental Protection Agen- 
cy allowed dumping to continue at the site. 
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• 1990 — Site ceased to accept waste because it was filled to capacity. 

• 9/27/93 — EPA filed suit against site owners and 11 original/generator defend- 
ants. 

• 8/30/94 — The original/generator defendant site owners, NOT THE EPA, filed 
suit against 180 small businesses, boroughs and school districts. 

• 10/5/95 — The third part defendants, NOT THE EPA, filed suit against over 550 
other small businesses and individuals. 

• 2/5/97 — EPA discovered buried waste outside the area listed for capping. Clean- 
up was delayed again. 

• Current Keystone Status: The site cleanup has not started YET. No one is out 
of the lawsuits YET. 

I sincerely thank the chairman and members of the committee for inviting me 
back. 

I am Barbara Williams. My business is SunnyRay Restaurant in Gettysburg, 
Pennsylvania. I have been a member of the National Federation of Independent 
Business (NFIB) since 1982. Joining NFIB was one of the best business decisions 
I have ever made. Every small business needs all the help it can get. NFIB has been 
my coach and cheerleader. You cannot beat teamwork like that. 

Speaking of teams, I want to thank my staff. They know that I am fighting to 
save their jobs. Some of these great people have been with me since I opened almost 
16 years ago. I am proud of the tremendous job they do. I am grateful for their loy- 
alty. 

I am a fourth party defendant at Keystone. I have been sued by my friends and 
neighbors. Why did they do this? Because the only options they were given by their 
attorneys was to either pay the exorbitant amount of money that the first and sec- 
ond parties had sued for, or to sue others in order to lessen the amount they would 
be forced to pay for settlement. 

My being brought into this suit defies common sense. I have recycled for years. 
I have used the trash hauler that was approved and permitted by my borough gov- 
ernment. I am told that my trash was then dumped into the Keystone landfill, a 
site permitted by the Commonwealth of Pennsylvania. I would appreciate someone 
explaining how I have become liable even after I obeyed all State and local regula- 
tions. What was I supposed to do with the food scraps? What have I disposed of 
that is not found in every household? 

I am being sued for $76,253.71. That is a lot of money to me, more money than 
I pay myself a year. The continuing cost of legal representation is not included in 
that figure. 

I want clean air and water for myself and the generation that will follow me. I 
am not the enemy of the environment. My trash is not the problem. Small busi- 
nesses are not the enemy of the environment. I am here to tell you again that your 
wonderful idea of cleaning up our country’s environment through the EPA and 
CERCLA does not work in the real world. Your intentions were not followed. You 
legislated for results. You got bureaucracy, regulations and litigation. Legions of en- 
vironmental attorneys, not environmental solutions, were created. 

I fight not only the unjust burden of this lawsuit, but the injustice of a landfill 
on the Superfund National Priority List — 10 years, and still NO CLEANUP HAS 
STARTED. 

I have no graphs or charts, no auditors reports. I am not here to toss about facts, 
figures and percentages. I do not intend to enter the fray over the number of sites 
cleaned, the time it takes to clean them or even to debate the number of billions 
spent on litigation and administration. All day could be wasted on whose figures are 
correct. I believe we can all agree on this: TOO MUCH TIME. TOO MUCH 
MONEY. TOO FEW RESULTS. 

I want to tell you how Superfund impacts lives in south central Pennsylvania. 
This area has many extremely frustrated people for many reasons. People who live 
in the area of the landfill are physically sick, frustrated and still waiting for the 
promised cleanup from 10 years ago. People who recently bought and built houses 
in the area and are just now finding out their neighbor is an uncleaned Superfund 
site and they are livid. 

I would like to share some quotes from Mary Minor, a Hanover Pennsylvania 
women, who has fought to have the pollution problem resolved long before the EPA 
was involved. She has lived daily with the effects of pollution and the stress of wait- 
ing for the promised cleanup. 

• “Living near a Superfund site is very stressful.” 

• “Stress is a global disease.” 

• “Stress and the mind and body’s responses can shatter individuals, commu- 
nities, entire societies.” 
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• “Dealing with agencies and institutions who have power over people and are 
most often non-responsive or inefficient only exacerbates the stress, resulting in 
psychophysiological health effects.” 

• “We cannot afford this as a society.” 

• “It is unjust for these problems not to be resolved.” 

• “Everyone in our communities suffer.” 

These remarks were taken for the paper There Is No Away, presented at the 
International Conference on the Effects of Hazardous Waste on Human Health and 
the Environment in Atlanta, Georgia. 

Take it from me, the third and fourth party defendants in the Keystone case are 
extremely stressed and frustrated and we are still waiting for a solution. 

Please remember the more than 700 third and fourth party defendants are not 
businesses which regularly produce hazardous or toxic waste. We are in this suit 
not because of what we discarded, but because of how much waste someone has esti- 
mated we threw away. We simply and legally put out the trash according to local 
and State regulations. 

CERCLA is unfair because it imposes strict liability on the public without any 
real notice as to what we should or should not put in the trash. I am told that ball 
point pens are hazardous waste. However, I still have not purchased a ball point 
pen with directions for hazardous waste disposal. Present CERCLA prohibits dis- 
posal of hazardous substances, but there is no evidence that any third or fourth 
party defendants sent hazardous substances to the site. 

Our guilt is based on an expert’s report which assumes some hazardous material 
is in all garbage, but there is no real evidence. We simply put out the garbage. And 
even though that is not what CERCLA was aimed at, we are told we are guilty and 
expected to meekly write our checks without even being given total and complete 
indemnification against further claims for additional money. 

For small businesses this suit can be devastating. It is an uninsured loss. After 
years of premiums for liability and umbrella liability policies, we are told we are 
not covered for our attorney fees or for possible settlement costs. The money for set- 
tlement is considered a penalty so it will not be deductible as a business expense. 
Small businesses will have to make enough money to pay this on top of our other 
bills and payroll. 

Allow me to introduce you to some of my fellow defendant: restaurants, like my- 
self, campgrounds; apartment owners; antique shops; furniture stores (not furniture 
manufacturers); motels; laundromats; dress shops; pizza shops; department stores; 
trailer parks; convenience stores; ice cream shops; book stores; pet shops; flower 
shops; groceries; theaters; delis; and gift shops. We are small business owners. An- 
other example is the Vietnam Vet who’s dream was to own a neighborhood tavern. 
But now he is fighting the government that he not long ago fought for. 

We, our employees, and our children live with this cloud over us every day. A 
child should not have to worry about what’s going to happen to her family’s busi- 
ness. A 9-year old. Sierra Bair of Hanover Pennsylvania, in her letter to President 
Clinton says, “My family owns restaurants and they serve food not hazardous stuff. 
Since when is food bad for us. Isn’t it a shame so many are getting punished for 
a few.” 

Why is this happening? What are we doing to our children? Do you think they 
will want to grow up and own a small business after they have seen their parents’ 
hopes and dreams destroyed. Our legal battle has been a never-ending expensive 
roller coaster ride. And the ride is not over yet. Everyone is still paying local and 
liaison attorneys. 

So here we are: The landfill is not cleaned up and the litigation goes on. Now it 
is the time to change. If we do not change our actions we will never change our 
results. 

When I testified last April, I was encouraged by your statement that you under- 
stood our situation and were resolved to remedy it. That hope was reinforced when 
I read S. 8. I am very pleased to see that S. 8 addresses many areas I was concerned 
about: municipal solid waste, small business defendants and co-disposal landfills. I 
believe you listened and responded. It means a great deal to learn that our voices 
were heard. 

I believe that you know how critical the wording of this bill is. The best example 
is that current and former Members of Congress have told me that they did not 
write CERCLA to force people like myself and my fellow third and fourth party Key- 
stone defendants to pay cleanup costs for Superfund sites. Yet the law, or its inter- 
pretations by the courts, and the EPA now hold us liable. 

In the small business exemption section, should “30 employees” be amended to 
read “30 employees or the full time equivalent of 30 employees?” I would emphasis 
the importance that the bill continue to read “employees or” NOT be changed to 
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read “employees and 3,000,000 gross revenue.” I would respectfully request that the 
manner of proving $3 million gross revenue he explained. Will the definition of Mu- 
nicipal Solid Waste begin more lawsuits? It appears plain to me that your intentions 
are to resolve the issues that have been used to allow litigation to take precedence 
over cleanup. 

But my concern is that others will not see it so clearly. I am concerned that there 
will always be a well-meaning EPA official who believes he knows better than you 
what you meant when the law was written or an attorney upset to see his potential 
life’s work evaporating before his eyes. My fear is that these officials will challenge 
the authority and intentions of Congress and the President; that some judge some- 
where will listen and rule that you did not write the law to say what you meant, 
and their course of action will continue indefinitely. 

I would also like to see work on public awareness and education. If we continue 
the same action, how will we ever get different results? What, if any, incentive is 
there to industry business, science, education and research to creatively reduce, 
eliminate or resolve the problem of pollution? I believe we have the creative minds 
and entrepreneurial spirit that could revolutionize the technology of clean air and 
water. The public and businesses need to be encouraged and educated, not penalized 
for obeying existing laws — as we are being penalized for operating legally. 

I have been told that I am too old to be naive enough to believe that the system 
works. If the nay sayers who tell me I am wasting my time are right, if one Amer- 
ican citizen crying out against injustice cannot make a difference, if regulations are 
more important than rights and results, then sadly we do no longer live under a 
government of the people, by the people and for the people — and the thousands who 
have given their lives to protect this grand experiment of government truly died in 
vain. 

When Lincoln came to Gettysburg he expressed concern for our system of 
government ... of the people, by the people, for the people shall not perish from 
the earth. My concern is that we are perilously close to losing the government Lin- 
coln described, not because of outside enemies but because of an ever-growing, all- 
powerful bureaucracy. 

You are our hope. Thank you. 



Natioail Federation of 
Indepeadeot Boslocs* 


STATEMENT FOR THE RECORD BY 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS 


Before: Senate Environment and Public Works Committee 

Subcommittee on Superfund Waste Control & Risk Assessment 

Date: March 5, 1997 

Subject: Superfund 


Mr. Chairman, the National Federation of Independent Business (NFEB) is pleased to 
have the opportunity to submit comments concerning S.8, the Superfund Cleanup Acceleration 
Act of 1997. The NFIB is the nation's largest small business advocacy organization, 
representing 6tX),000 small business owners in all fifty states. The typical NFIB member employs 
five people and grosses $350,000 in annual sales. Our membership reflects the general business 
profile in that we have the same representation of retail, service, manufacturing and construction 
businesses that make up the nation’s small business community. NFIB sets it legislative 
positions and priorities based upon regular surveys of its membership. 

Superfund’s Unintended Effects 

When Superfund was originally passed in 1980, it was believed that the number of 
hazardous waste disposal sites and the costs to clean them up were relatively simple. 
Unfortunately, that has not been the case. Over the past seventeen years this program has proved 
to be one of, if not the worst, environmental programs on the books. It has failed to meet its 
mission of cleaning up hazardous waste sites and instead has encouraged wasteful, excessive 
litigation that can last for years and cost billions of dollars. Today’s system is fraught with the 
wrong incentives: incentives to prolong clean up. continue expensive litigation and to drag even 
the smallest 'contributor through the lengthy process. 

When examining the few sites that have been cleaned up, the costs associated with such 
cleanups, coupled with the staggering amount of money that has gone directly to lawyers’ 
coffers, it is easy to see that the fault and liability system currently in Superfund is flawed. 
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Congress may have envisioned a system that would only catch the few, large, intentional or 
irresponsihle polluters, however, the reality has been very different. There have been over 
100,000 different potentially responsible parties (PRPs) identified at Superfund sites. Obviously, 
a majority of these are not Fortune 500 companies, but are small businesses. 

Since Congress last reauthorized Superfund, we have experienced an increasing number 
of complaints and questions from our membership. The effect of the current liability system is 
permeating all segments of the small business community. No issue in this very complex public 
policy debate will have a more direct impact on the present and future economic viability of 
many small businesses than this aspect of Superfund reform. There isn’t one segment whether it 
be a retail store, a professional service business, or a construction business that has not been 
touched. 

Small Business Attitudes 


It is important to keep in mind the unique nature of a small business when you examine 
small business owners’ reaction to environmental legislation. Small business owners wear many 
hats. Two of the most important are being both a business owner and a citizen of a community. 
They drink the water, breathe the air and fish in the lakes. They want a healthy environment both 
for themselves and for their children. They also expect the goverment to be fair and responsible. 
It is this lack of fairness and responsibility in the area of Superfimd that is causing a groundswell 
of anger, distmst and in many cases, despair. 

We have all heard the horror stories such as the pizza parlor owner in New York who was 
named a PRP for throwing out her pizza boxes or the truck company owner who was named as a 
potentially responsible party and was not even in business during the operation life of the 
Superfiind site. It was with the continuing emergence of these kinds of stories that NFIB began 
asking our members questions about Superfiind in an effort to identify their specific concerns. 
Overwhelmingly, our membership indicated that the liability scheme in the current statue was the 
area they felt needed the most reform. 

1 would like to call your attention to a study undertaken by the American Council for 
Capital Formation (ACCF) in conjunction with the NFIB. This smdy surveyed small business 
PRP’s and asked numerous questions about their experiences with Superfiind. Approximately 70 
percent of the 5,000 small PRP's surveyed indicated that the liability system was the major 
burden of Superfimd. And at the 1996 White House Conference on Small Business, reform of 
Superfiind’s liability was voted by the conference as the group’s fifth highest priority. Thus, our 
focus has been on the liability system and how to make it more equitable and efficient for the 
small business owner. 

LiabilitY—Small Biishiess Concerns 

What are the small business problems with regard to liability? NFIB members have 
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identified three major problems. First, the nature of Superfund encourages litigation. In most 
cases, our members are dragged into the process by being named as a PRP in a third party 
lawsuit. They are forced to spend thousands of dollars and an excessive amount of their time 
defending themselves when they have done nothing wrong or illegal or have no records to prove 
their innocence. 

Second, they are forced to remain in the liability scheme when many times small 
businesses could and should be eliminated from the lengthy settlement process through 
exemptions or de minimus settlements. These businesses contributed a minute amount of waste 
and it frankly is a waste of time and money to include them in the process. Nothing is gained - 
either for the economy or the environment — when businesses are forced to close their doors due 
to the lack of reasonable settlement offers. Unfortunately, the Environmental Protection Agency 
(EPA) has not placed an emphasis on offering such setlements. Most small business owners 
would qualify for such settlements and the fact that they are not encouraged or utilized increases 
the bottleneck in cleaning up sites. 

Third, the retroactive joint and several liability scheme is what our members find most 
unbelievable and unfair. The fact that they can today be held responsible for past actions that 
were legal at the time they were undertaken and could be forced to pay for 100 percent of the 
cleanup costs is un-American and outrageous. It forces our members to choose between two 
equally bad and unfair decisions; either pay for the cleanup even though you did nothing wrong 
or face years of litigation, huge legal fees, loss of credit and the threat of bankruptcy. 

With the large number of small businesses already intwined in this web and with the 
increasing threat of thousands mote in the future, NFIB’s goal is to achieve meaningful reform in 
the Congress this year. Small businesses carmot afford to wait any longer. 

Suuerftind Reform Proposals 

Chairman Smith’s bill, S.8, is an important step forward to eliminating the liability 
nightmare for small business. It contains some excellent reforms and we appreciate the steps he 
has taken to eliminate some of the inequities and burdens placed on small business. 

For the first time, a small business exemption is applicable to those businesses with fewer 
than 30 employees or less than $3,000,000 in gross revenues. This will provide much needed 
relief and an early exit to the truly small businesses who, in most cases, do not deserve to be 
caught up in the Superfund litigation morass. By identifying an employee and monetary 
threshold, S. 8 approaches reform from a standpoint that NFIB has long advocated. 

This legislation also takes positive steps to reform the current liability system by 
eliminating the liability for those parties involved in co-disposal municipal landfill sites and 
those parties who contributed only municipal solid waste to a site. Many NFIB members will 
benefit from this reform. 
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In addition, S. 8 makes strong improvements in the current program by including a one 
percent “de minimus exemption.” As mentioned earlier, these minuscule contributors serve no 
purpose but to delay the process and hinder the ultimate goal of cleaning up our nation’s most 
polluted sites. By eliminating these small contributors, you streamline the process and encourage 
those who contributed the large amount of waste to expeditiously work out a settlement and 
cleanup the sites. 

Small Business Improvements to S. 8 

These liability reforms move in the right direction; however, there are several areas that 
NFIB would like to see clarified or that we have concerns with. 

NFIB has consistently supported creating an “ability to pay” definition that would become 
a required criteria when assessing a small business’s contribution. We feel that a strong 
definition that does not leave the burden on the small business owner to bring forward 
information and initiate the process is necessary. Notification to small business parties should be 
an automatic requirement in which all small businesses are requested to provide necessary 
financial documents and then the burden should be on the government to determine small 
business’ ability to pay. 

In addition, NFIB has advocated that EPA and the allocator meet certain time deadlines 
set forth in the allocation process. These deaillines, both for the commencement of the allocation 
process and for de minimis settlements, are a necessary ingredient in order to have a more 
expeditious and decisive process. We feel that such prompt determinations are an essential 
element if a reformed process is to succeed. To ensure that EPA and the allocator meet these 
imposed deadlines, we suggest that incentives be included. 

Finally, we applaud the exemption for recyclers. NFIB would suggest that the 
elimination of liability provision be broadened to include oil recycling or refining centers. The 
parties that sent their oil to these types of sites were not only following the direction of their local 
governments, they were attempting to improve the environment. They should not be penalized 
for acting responsibly. 

Conclusion 


Mr. Chairman, we feel that S.8 in combination with our suggested changes would address 
most of the concerns that our members have expressed. If passed, these reform suggestions will 
dramatically reduce utmecessary litigation, ensure that money will go towards its intended 
purpose, and most importantly, ensure that sites will be cleaned up in a timely manner. We thank 
you for this opportunity and for your interest in the small business concerns with Superfund. 
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Prepared Statement of Karen O’Regan, Environmental Programs Manager, 

City of Phoenk, AZ 

Chairman Smith and members of the Subcommittee, the International City/ 
County Management Association, the National Association of Counties, the National 
League of Cities, the National Association of Towns and Townships, the U.S. Con- 
ference of Mayors, the Municipal Waste Management Association, and the American 
Communities for Cleanup Equity respectfully submit this testimony on S. 8 and ask 
that it be made part of the hearing record. 

Collectively, our organizations represent thousands of cities, towns, and counties 
across the United States. Hazardous waste sites impact the health of our citizens 
and the environmental and economic viability of our communities. As a result, we 
are well qualified to provide the Subcommittee with a truly representative view of 
how local governments and their citizens have been affected by Superfund and to 
offer some suggestions as to how the program may be improved. 

My City is a member of the International City/County Management Association 
and has been substantially involved with formulating the ICMA and Phoenix’s Fed- 
eral and State Superfund policy. We are currently involved in reforming the State 
of Arizona’s Superfund program and have faced many of the same challenges being 
addressed at the Federal level. Despite the competing interests of different Arizona 
stakeholders, we are developing a growing consensus on a fair and streamlined 
cleanup program. 

Like many other local governments, the city of Phoenix has many Superfund 
roles. At various sites, we are a generator of municipal solid waste and an owner 
and an operator of a co-disposal site; a water provider charged with protecting 
drinking water aquifers; expected to represent our citizens on local hazardous waste 
concerns; asked to offer up streets and rights-of-way for wells and remedies; and 
charged with revitalizing brownfields and blighted areas. We also experience eco- 
nomic and environmental impacts because there are four Federal Superfund sites 
and nearly a dozen state Superfund sites within or adjacent to the city of Phoenix. 
Many of those sites are large areas of regional groundwater contamination that 
have caused closure of drinking water wells. 

In our many roles, the city of Phoenix has, since passage of the original Superfund 
statute in 1980: 

• paid approximately $20 million for response costs at Federal and state Super- 
fund sites; 

• been a plaintiff in Superfund cost recovery actions regarding two landfills; and 

• commented on numerous proposed Superfund remedies onsites within our bor- 
ders. 

While these experiences were not enjoyable, they did give us ideas of what the 
most pressing needs and concerns of local governments are with respect to Super- 
fund and how to resolve them. We have reviewed S. 8 and would like to offer sug- 
gestions, beginning with its proposed liability scheme. 

LIABILITY RELIEF 

Across America, unjustified litigation is saddling local governments with expen- 
sive legal cons and exposing us to millions of dollars of threatened liability simply 
because we owned or operated municipal landfills or sent garbage or sewage sludge 
to landfills that were also used by generators and transporters of hazardous wastes. 
This problem has severely affected hundreds of communities and school boards and 
their citizens. Many of us have seen our budgets for essential services threatened 
and reduced. 

Simply put, local governments are in a unique situation that justifies statutory 
relief. Local governments are required to provide waste collection and disposal serv- 
ices for public health purposes and as a service for our citizens. 

It is also undisputed that Municipal Solid Waste contains, at most, a de minimis 
amount of Superfund hazardous substances. Most local governments are drawn into 
Superfund because of the past co-disposal of municipal trash with more toxic indus- 
trial hazardous waste. 

There is a strong consensus in support of the position that local governments 
should be provided relief. We appreciate the attention that has been given to this 
issue by the Subcommittee and believe the municipal liability provisions outlined in 
S. 8 are a step in the right direction. After the date of enactment local government 
generators and transporters — as well as private parties — will be relieved of costs in- 
curred attributable to all municipal solid waste and sewage sludge activities and 
any waste activities at co-disposal sites. In addition, local government owners and 
operators at co-disposal sites would receive a liability cap based on population. 
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We appreciate the committee’s efforts to address our concerns, and the proposals 
in the bill are positive steps. However, there are some shortcomings in the liability 
relief proposal that will leave some local governments exposed to significant liabil- 
ities and many others bearing significant transaction costs. The following are our 
overall comments: 

• Limiting the application of the local government owner and operator and gener- 
ator/transporter relief provisions to costs incurred after the date of enactment leaves 
local governments open to potentially large payments and transaction costs related 
to clean up expenses incurred prior to the date of enactment. For example, if a PRP 
incurred costs to clean up a site and is now suing local governments for recovery, 
the bill provides no relief from liability exposure. This means that the exposure of 
generators and transporters could be significant and in the case of owners and oper- 
ators, much greater than 20 percent. For instance, the city of Phoenix’s estimated 
response costs already incurred at two co-disposal sites it owned or operated is at 
least $17 million. Although the city has recovered some of those costs through litiga- 
tion, none of the costs incurred will be credited toward the 20 percent cap. 

Recommendation: For these reasons, any liability relief that is provided to local 
governments for activities related to municipal solid waste and sewage sludge 
should include relief for costs incurred prior to the date of enactment that have not 
yet been settled. We hope that any local government liability relief provisions will 
be structured to provide certainty and limits on the amount of liability. For exam- 
ple, a cap or some type of limit on local government generator and transporter li- 
ability for cleanup costs incurred prior to the date of enactment of the bill and cred- 
iting cleanup costs already incurred by local government owner and operators 
against the 20 percent cleanup cap, would go a long way to alleviate.transaction 
costs and provide effective relief for local governments. We will be happy to provide 
the Subcommittee with further information on these suggestions for possible options 
to achieve effective liability relief for local governments. 

• The conditional nature of the relief for Subtitle D facilities is also troubling. S. 8 
would make the Subtitle D liability cap at co-disposal sites unavailable to a facility 
that was not operated in “substantial compliance” with local laws and permits. Nor 
would a local government receive liability relief if it violated regulations related to 
vector control. 

Recommendation: We suggest that the language be crafted in a more specific man- 
ner to ensure that local governments are not penalized. The legislation should en- 
sure that the cap will not be subject to minor infractions having no impact on public 
health and safety or the integrity of the environment. 

• Under S. 8, local governments who were owners and operators of co-disposal 
sites would be asked to pay up to 20 percent of the cleanup costs, while private in- 
dustries who generated hazardous waste that many times caused the contamination 
at these sites would be asked to pay nothing. Local governments, who often had to 
accept the hazardous waste at their landfills, do not believe that such a liability 
scheme is properly balanced. 

Recommendation: We suggest that you develop an allocation system, with a per- 
centage for the private generators and transporters of hazardous waste at sites 
owned or operated by municipalities. 

We hope that the committee will ensure that whatever liability relief program is 
enacted into law is workable within the financial limits of the trust fund and the 
demands of the cleanup program. This will warrant that sites are cleaned up in an 
effective and timely manner. 

Finally, an area of importance to local governments not addressed in the legisla- 
tion is the potential liability arising from municipal ownership and operation of pub- 
lic sewer systems and related treatment works. Citizens generally take for granted 
the existence of a functional, convenient sewer systems; indeed, most people believe 
they have a right to such systems. Accordingly, municipalities and other public bod- 
ies provide these facilities to protect the public health and welfare of the commu- 
nity. 

'The operation of a sewer system can require a municipality to maintain and re- 
pair hundreds of miles of unseen, underground pipeline. Because the underground 
grid of pipes making up sewer systems can be so extensive and because it is essen- 
tially invisible, detection of leaks or releases from the system can be difficult. In ad- 
dition, because a municipality cannot police every sewer drain connection, it has 
limited control over the type of materials illegally disposed into the system. 

Nevertheless, local governments became liable for releases of hazardous materials, 
which were improperly discharged to the receiving sewers in the first place or for 
discharges from POTWs in excess of permitted limits caused by improper industry 
discharges to the sewers. For instance, the Washington Suburban Sanitation Com- 
mission was found by a Maryland Federal court to be liable for leaks from its sewer 
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pipes of hazardous substances that were improperly disposed of by a dry-cleaner. 
This finding of liability was made despite the fact that the disposal of the hazardous 
substances into the sewer was prohibited by the Sanitation Committee. These are 
recurring liability problems that need to be addressed by the legislation. 

Recommendation: We believe S. 8 should extend the same liability relief to owners 
and operators of publicly owned treatment works as it does to municipal owner and 
operators of co-disposal sites. 


REMEDY SELECTION 

The current system frequently discourages parties from implementing timely 
source control and containment because of the threat that impossible measures such 
as fill aquifer restoration will be required. By demanding the impossible, we fre- 
quently fail to get the reasonable. 

Cleanup standards should be site-specific, where appropriate, and based upon ac- 
tual or reasonably foreseeable risk. Where more releixed cleanup standards are used, 
permissible property uses should reflect the level of cleanup. Institutional standards 
should also be considered to supplement risk-based decisions. 

S. 8 endorses many of these concepts; however, we are concerned that the bill’s 
focus upon treatment at the point of use does not adequately protect the ground- 
water resource. We urge the Subcommittee to require containment of contaminant 
plumes when drinking water is threatened. As growth continues, and water supplies 
become even more precious, we will need to rely upon aquifers with water of lesser 
quality. Allowing migration of contaminants into lesser quality aquifers will only in- 
crease local governments’ treatment costs when that day arrives. 

In addition, the proposed Remedy Review Board appears to have broad powers, 
and without further information on its members and structure, we have reserva- 
tions about the need for another regulatory body. We are concerned that this Board 
would overturn agreements reached after years of negotiations and undermine hard- 
fought remedy selection decisions made by stakeholders, including citizens and local 
governments. We propose instead that an Advisory Board be established to provide 
guidance on remedy selection and monitor the Superfund program on a national 
basis. We urge that local governments be a mandatory part of any advisory or Rem- 
edy Review Board. 


BROWNEIELDS 

Revitalization of brownfields is a critical issue for local governments around the 
country. We applaud the efforts made in this bill regarding brownfields revitaliza- 
tion. Many urban centers contend with environmental, public health, and economic 
threats posed by abandoned and contaminated industrial and commercial properties. 

The grants proposed in the bill are critical to assisting local governments remedi- 
ate and reuse brownfields sites, and enhance and promote redevelopment activities. 
However, grants are only a piece of the brownfields puzzle. Because many commu- 
nities want to encourage private investment activities, other incentives, including 
Federal tax incentives, should be considered. 

We look forward to working with the community to further refine these proposals. 

COMMUNITY PARTICIPATION 

Local government officials are the elected representatives of the communities di- 
rectly accountable to citizens. Our role in the decisionmaking process should be com- 
mensurate with our representative status. S. 8 does not recognize local govern- 
ments’ authorities for the determination of reasonably anticipated uses of land and 
water resources. 

For example, S. 8 establishes the Community Response Organization (CRO) as 
the conduit of information between the community and the Federal and state regu- 
lators and PRPs. The CRO serves as the representative of the local community dur- 
ing the remedial action planning and implementation process. Yet, representatives 
of local governments are designated as only one of many groups included for mem- 
bership on the CRO. Local governments do not oppose the CRO, but we are con- 
cerned that the bill establishes the CROs as the only formal mechanism for local 
governments to participate in the decisionmaking process. 

Recommendation: Local governments should have a separate and distinct route for 
input on decisions affecting their communities. 

S. 8 requires that the Administrator “shall consult with the [CRO] in developing 
and implementing the remedial action plan.” However, there is no language indicat- 
ing that local governments represent the affected the community. 
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Recommendation: S. 8 should be amended to require the Administrator to directly 
consult with the affected community as represented by the local government in de- 
veloping and implementing the remedial action plan. 

CONCLUSION 

In conclusion, the Superfund program must ensure that sites are cleaned up 
quickly and effectively without threatening the economic viability of our commu- 
nities. To achieve those goals, the Superfund program must provide adequate fund- 
ing for site remediation and establish cleanup standards that are protective of 
human health and the environment. This will ensure that sites are not continuing 
problems for communities in the future. Further, it will ensure that local govern- 
ments will not be left with sites that are not remediated, contributing to an already 
overwhelming brownfields problem. 

We appreciate the opportunity to comment on the bill. We thank you for giving 
attention to local government liability relief. We hope that any reauthorization will 
include effective liability relief for local government activities related to municipal 
solid waste, sewage sludge and publicly owned treatment works incorporate the rec- 
ommendations that we raised in our testimony. 

We again thank you for your attention to this matter and we look forward to 
working with you and your staff on this matter. 


Responses of Karen O’Regan to Additional Questions from Senator Smith 

Question 1. S. 8 includes a remedy review board with more power than that cre- 
ated by the ERA. In your statement, you say that you believe that local govern- 
ments should have a role in this process. Do you support the use of remedy review 
boards that are included in S. 8? 

Response. As stated in my oral and written testimony, local governments have 
reservations about the broad authority apparently given to the proposed Remedy 
Review board in S. 8. Without additional information on its structure, members and 
scope, the local governments that I represent have reservations about the need for 
yet another regulatory body. Those local governments are also concerned that this 
Board could overturn agreements reached after years of negotiations, and under- 
mine hard-fought remedy selection decisions made by stakeholders, including citi- 
zens and local governments. We propose instead that an Advisory Board be estab- 
lished to provide guidance on remedy selection and monitor the Superfund program 
on a national basis. We also urge that local governments be part of any Advisory 
or Remedy Review Board. 

Question 2. It is my understanding that there is legislation moving through the 
Arizona legislature to modify the State hazardous waste cleanup statute (hearings 
were held in February) which: (1) repeals joint and several liability; (2) limits small 
business and de minimis contributor liability; and (3) provides that any PRP who 
voluntarily accepts its cost allocation will have 25 percent of its cleanup cost paid 
for by the Water Quality Assurance Revolving Fund — a fund derives from taxes on 
hazardous waste disposal, industrial discharge fees, corporate teixes and landfill tip- 
ping fees. 

Do you agree that parties should only be held responsible for their own waste, 
not the pollution caused by someone else? (In other words, not subject to joint and 
several liability). 

Included in S. 8 is an allocation system that would similarly have the effect of 
eliminating joint and several liability. Do you agree that this should result in much 
less litigation than under the current system? 

Response. Senate Bill 1452 and related amendments, which reform Arizona’s 
Water Quality Assurance Fund (WQARF), were developed through a long and ardu- 
ous consensus-based process by a state-wide Groundwater Task Force and Legisla- 
tive Study Committee. The legislature plans to adjourn by April 18 of this year and 
we expect additional revisions prior to final passage. Draft Senate Bill 1452 repeals 
joint liability in favor of allocated proportionate share liability; has special settle- 
ment provisions for “qualified” small businesses and those facing financial hardship; 
and, subject to certain criteria, provides a 25 percent early settlement discount to 
Responsible Parties who accept their share of cleanup costs based upon the Arizona 
Department of Environmental Quality’s allocation. I have attached a brief Fact 
Sheet prepared for Arizona legislators which provides an overview of the bill’s major 
components, and would be pleased to provide the Committee with additional infor- 
mation on the bill. 
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Currently, WQARF’s primary revenue source is a statewide per gallon assessment 
on water purveyors, which includes municipalities and irrigation districts. This as- 
sessment is charged to our citizens on their water bills. The next major revenue 
sources for WQARF are the State’s general fumd and cost recovery actions, followed 
by miscellaneous fees on pesticide /fertilizer/ landfill registrations, interest on the 
fund, hazardous waste fees, and several discharge permit fees. Currently, corporate 
taxes do not fund WQARF, although that funding source is proposed under Senate 
Bill 1452. 

Like Congress, Arizona stakeholders have debated whether parties should be sub- 
ject to a proportionate or fair share liability scheme instead of joint and several li- 
ability. The fairness of joint liability was hotly contested both tWs year in the Task 
Force and during last year’s legislative session. The removal of joint liability was 
only agreed upon by many of the participants if, and only if, adequate, dedicated 
funding for the WQARF program is concurrently provided for in the law. A munici- 
pal coalition representing cities in the Phoenix metropolitan area took the position 
that, if joint liability were to be removed, the WQARF program funding level would 
need to be greatly increased to provide funding for the resultant orphan shares (i.e. 
shares of responsibility attributable to unknown or non-viable responsible parties). 

As a result of the proposed WQARF reforms, including the elimination of joint li- 
ability, the current annual funding level for WQARF is proposed in Senate Bill 1452 
to be raised from around $3 million to an annual amount of about $18 million. 
Under the consensus version of the current WQARF bill, the additional funding will 
be provided by earmarking existing corporate income tax revenues, which are not 
currently a WQARF revenue source. 

With respect to a national local government position on the Federal Superfund li- 
ability scheme, local governments understand that joint liability can be criticized as 
not necessarily fair; however, it is an effective enforcement mechanism to ensure 
that remedial activities and orphan shares will be funded. We are concerned that 
if joint liability is eliminated, and adequate funding for orphan shares is not pro- 
vided, cleanups may not be accomplished, further exacerbating environmental and 
public health problems associated with Superfund sites. Therefore, many cities 
would only support the removal of joint liability if adequate, dedicated funding for 
orphan shares is provided for in the Federal Superfund statute. 

The second part of your question asks if an allocation system will result in less 
litigation than the current system. As you know, the proposed Arizona WQARF re- 
form bill proposes an allocation system with incentives for early settlement and dis- 
incentives for litigation. For example, parties that settle early with ADEQ based 
upon the agency’s determination of their share are entitled to a 25 percent early 
settlement discount. Conversely, all parties, including the State, who choose to liti- 
gate rather then accept the allocation, can be held responsible for all attorneys’ fees 
and litigation costs. While the proposed system has not been tested, the varied and 
numerous stakeholders hope that it will streamline and clarify what has been a con- 
tentious, slow, and undefined process. 

Question 3. It is my understanding that a committee of the Arizona Legislature 
that recently reviewed the State hazardous waste cleanup law recommended that 
all the revenues from the State Water Quality Assurance Revolving Fund be dedi- 
cated solely to the hazardous waste program. As you may know, even though Super- 
fund is funded with corporate taxes, and although the Superfund trust fund has a 
surplus of $3 billion, the effect is that these moneys are being utilized to balance 
the Federal budget. Do you agree with the Arizona committee’s recommendation 
that tax revenues collected for hazardous waste cleanup should actually be used for 
that purpose? If so, shouldn’t we also do that in regards to Superfund? 

Response. The parties that have been reforming WQARF have generally agreed 
that the State Superfund program needs to have adequate funding which is dedi- 
cated to WQARF program activities, including administration of the program, site 
characterization activities, legal support, removals and remedial activities, and 
other WQARF-related activities. We believe that the Federal Superfund should also 
have adequate funding dedicated to performing all of the necessary Superfund ac- 
tivities. 


Senate Bill 1452 — WQARF Program Amendments 

Senate Bill 1452 is a comprehensive overhaul of the Arizona Water Quality Assur- 
ance Fund (“WQARF”) program, also known as the Arizona Superfund program. It 
is the product of the ongoing work of the Groundwater Cleanup Task Force (ap- 
pointed by the Arizona Department of Environmental Quality “ADEQ” and the Ari- 
zona Department of Water Resources “ADWR”) and the Joint Select Committee on 
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WQARF (appointed by the Legislature pursuant to Chapter 290, 1996 Laws a/k/a 
HB 2114). 

SB 1462 represents significant headway toward a true consensus on WQARF re- 
form; however, it must be viewed as a “work in progress.” Some important issues 
are yet to be resolved. However, the SNRAE amendment embodies the following key 
elements of a developing agreement: 

• Permanent elimination of joint liability for hazardous substance cleanup; 

• Non-litigation procedures for determining the fair share of each responsible 
party, with incentives for quick settlement and disincentives to litigation; 

• Relief for qualified, small businesses that cannot afford to pay even their fair 
share of cleanup costs; 

• Dedicated funding ($18 million annually — $3 million from existing dedicated 
sources and $16 million from corporate income teix collections) for ADEQ site inves- 
tigation, responsible party identification, remedy selection, and orphan shares; 

• Limitation on the State’s ability to bring lawsuits under Federal law, to the ex- 
tent inconsistent with State law; 

• Prioritization of sites with greater emphasis on risk to human health; 

• Enhanced community involvement and public participation at all stages of the 
cleanup process; 

• Flexibility and common sense in determining appropriate cleanup methods; 

• Removal of regulatory & liability barriers to transport and use of remediated 
water; 

• Inspection and remediation or abandonment of wells contributing to ground- 
water contamination; 

• Ongoing review of the WQARF program by a new WQARF Advisory Board and 
periodic Program Authorization Review (“PAR”). 

The Groundwater Cleanup Task Force and the Joint Select Committee on 
WQARF believe that the revisions proposed SB 1462 will result in a more fair and 
effective WQARF program. The stakeholders will continue to work through the de- 
tails to implement GCTF and Joint Select Committee recommendations. We urge 
your support of SB 1462. 


Prepared Statement of Terry D. Garcia, Acting Assistant Secretary for 
Oceans and Atmosphere, National Oceanic and Atmospheric Administration 

Good morning, Mr. Chairman and Members of the Committee. I am Terry Garcia, 
the acting Assistant Secretary for Oceans and Atmosphere for the National Oceanic 
and Atmospheric Administration (NOAA) of the Department of Commerce. I am 
here today representing the interests of the U.S. Department of Commerce, the U.S. 
Department of the Interior (DOI), the U.S. Department of Agriculture (USDA), the 
Department of Defense, and the Department of Energy in their role as natural re- 
source trustees. 

I would like to reassert for the 106th Congress the Clinton Administration’s stead- 
fast commitment to protecting and restoring the Nation’s valuable natural re- 
sources. My testimony begins by reviewing recent progress made by the trustees to- 
ward restoring natural resources under the existing laws and rules governing dam- 
age assessment activities. I will then highlight reforms to the natural resource dam- 
age (NRD) provisions of the Comprehensive Environmental Response, Compensation 
and Liability Act (CERCLA or Superfund) that this Administration proposes. The 
final portion of my testimony will focus on provisions in the Superfund Cleanup Ac- 
celeration Act of 1997 (S. 8) that would impede the efforts of State, tribal and Fed- 
eral natural resource trustees to protect and restore the Nation’s natural resource 
heritage. 

CERCLA was enacted to address the legacy of hazardous substance contamination 
created by over 100 years of harmful disposal practices in this country. The statute 
provides important authorities not only to protect human health, but also to protect 
and restore this Nation’s natural resources. These natural resources represent a 
critical component of our Nation’s commerce — and the foundation of our future. 
Harm to the public’s natural resources from years of improper handling and dis- 
posal of hazardous substances at sites throughout the country persists to this day. 
Losses to society and the U.S. economy from the public’s inability to use and enjoy 
natural resources are potentially enormous. Over 76 million Americans enjoy bird- 
watching, photography and other non consumptive uses of wildlife, contributing $18 
billion a year to the economy. Annually, 60 million anglers contribute nearly $70 
billion to the Nation’s economy. Moreover, these and other citizens gain an enjoy- 
ment, serenity, and sense of community and national pride from unspoiled natural 
resources that transcend such economic impacts. The original drafters of CERCLA 
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made a commitment to the American people that waste sites would he cleaned up 
and natural resources restored. 

The natural resource damage provisions of CERCLA allow us to reclaim our envi- 
ronment and restore those natural resources that have been degraded or destroyed 
by years of harmful hazardous waste disposal. CERCLA provides that natural re- 
sources that have been lost as a result of the disposal of hazardous waste into the 
environment will be restored for the people of the United States. To curtail the abil- 
ity of trustees to be fully effective in their efforts is to deprive the people of this 
Nation of the right to have their natural resources fully restored to health and pro- 
ductivity. 

Hazardous substances can be toxic to fish and wildlife at extremely low concentra- 
tions. Common effects of hazardous substances include death, cancer, impairment 
of reproduction, disruption of normal fetal development, impairment of growth, re- 
duction of central nervous system functions, and impairment of normal behavior 
patterns essential for survival. Very low concentrations of dissolved zinc or copper 
in water are highly toxic to developing fish larvae. Some of the more serious con- 
taminants in the environment are those that persist for long periods of time and 
buildup in the tissues of fish and birds. For example, the bioaccumulation of dioxins, 
PCBs, and DDT can disrupt delicate hormonal systems and prevent normal repro- 
duction. Relatively low concentrations in soil or sediment can accumulate and in- 
crease in concentration up through the food chain, causing harm in higher level ani- 
mals. Effects can extend far beyond individual organisms, resulting in the collapse 
of populations, food chains, or even entire ecosystems, as the substances are trans- 
ferred from one level of a system to another over long periods of time. With these 
potential losses at stake, and knowing how strongly Americans feel about protection 
of their natural resources, CERCLA’s NRD provisions should only be revised if the 
changes strengthen the trustees ability to ensure effective restoration of the public’s 
natural resources. 

Significant progress has been and is being made by State, tribal, and Federal 
trustees toward restoring natural resources injured by hazardous substances. By 
working within the U.S. Environmental Protection Agency’s (EPA) remedial process, 
trustees have reached agreements with responsible parties to restore habitat and in- 
jured resources at more than 25 hazardous waste sites as part of negotiated com- 
prehensive government settlements. For these sites, trustees have been able to ob- 
tain small restoration projects that provide significant cumulative benefits for natu- 
ral resources. Trustees have also obtained settlements and advanced restoration as 
a direct result of natural resource damage assessment activities. I’d like to highlight 
some of the restoration that has occurred since we last testified before this Commit- 
tee: 

• Baytown, Texas. Restoration is complete at the French Limited Superfund Site, 
where a sand pit was used to dispose of enormous quantities of sludge and sediment 
contaminated with polychlorinated biphenyls, polycyclic aromatic hydrocarbons and 
other organic compounds between 1966 and 1971. Chemical residues from the pit 
contaminated groundwater and subsoils near the site, injuring trust resources such 
as migratory birds and crabs. Working within the EPA cleanup process. Federal 
trustees reached a settlement with the responsible parties to restore a marsh that 
would provide for the replacement of natural resources that had been injured, de- 
stroyed or lost. To achieve this end, the responsible parties worked cooperatively 
with the city of Baytown, Texas, to create a 60-acre wetlands reserve, including: 40 
acres of saline to brackish marsh; 10 acres of forest land containing freshwater 
pools; and 10 acres of stream channels. Natural resources that previously used the 
area for food and shelter are returning to the restored marshland and local resi- 
dents can now use the restored area for nature walks and fishing. 

• New Castle County, Delaware. A restoration plan has been completed for the 
Army Creek Superfund site, where a sand and gravel pit was used as a landfill for 
municipal and industrial wastes during the 1960’s. Untreated groundwater was dis- 
charged into Army Creek, a tributary of the Delaware River, to prevent additional 
contamination of private drinking water wells. Working within EPA’s remedial proc- 
ess, trustees protected natural resources during the cleanup and reached a settle- 
ment that provided for recovery of injured natural resources, including migratory 
birds, anadromous fish and their habitats. Two offsite habitat enhancement projects 
are proposed in the restoration plan: the first involves improving and restoring fish 
and wildlife habitat in Lower Army Creek through modification of an existing water 
control structure; and the second project involves the acquisition and rehabilitation 
of approximately 60 acres of marsh and upland habitat to compensate for the loss 
of similar upland acreage. 

• Tacoma, Washington. Efforts continue to restore and enhance habitat for fish 
and wildlife injured by years of pollution in Commencement Bay. Two seasons of 
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planting have been completed at the Middle Waterway Shore Restoration Project, 
converting 4.7 acres of industrial uplands to a mix of clean, replanted upland habi- 
tat, intertidal salt marsh and intertidal mud and sand habitats. The goals of this 
project were to create productive and diverse estuarine habitats for fish and wildlife 
and to provide a model for the use of volunteer assistance in carrying out coastal 
restoration. In October 1995, volunteers planted over 600 native upland trees and 
shrubs as part of this effort. In October 1996, an additional 300 trees and shrubs 
were planted by natural resource trustees. 

• New Bedford, Massachusetts. Cleanup is ongoing in New Bedford Harbor and 
the trustees are moving forward aggressively with restoration efforts. The trustees 
have issued a Restoration Plan/Environmental Impact Statement for restoration ac- 
tions not directly dependent on the progress of the cleanup and have undertaken 
an extensive outreach effort to solicit public input. The plan was developed by the 
trustees in cooperation with local citizens, businesses, academic institutions. State 
and local governments and non-profit organizations. It identifies 12 preferred res- 
toration actions to restore a broad range of natural resources and human uses 
throughout the New Bedford Harbor environment. The trustees are proposing res- 
toration priorities that include marshes and wetlands, recreational areas, water 
quality, fish and shellfish, and endangered species, and expect project implementa- 
tion to begin within the next 6 months. 

• John Day River, Oregon. Restoration of the John Day River is ongoing in re- 
sponse to the February 1990 spill of 3,500 gallons of hydrochloric acid into this river 
in north central Oregon. A final restoration plan has been issued that identifies 12 
potential restoration projects for improving spawning and rearing habitat for both 
resident and anadromous fish. In addition to the restoration funding provided under 
the settlement, the trustees have successfully solicited matching funds for habitat 
restoration from the Bonneville Power Administration, the Forest Service and the 
Nature Conservancy. Two projects currently underway will improve spawning and 
rearing habitat for salmonids by reducing erosion and the buildup of sediment in 
the river, increasing streamside vegetation and restoring the natural pond and riffle 
characteristics of the streams. 

• Lake Charles, Louisiana. Natural resource trustees and Conoco are formalizing 
two agreements that will enhance habitats for fish and wildlife to compensate for 
natural resource injuries associated with a March 1994 release of ethylene dichlo- 
ride into the Clooney Island Loop area of the Calcasieu Estuary. A cooperative effort 
between trustees and Conoco will result in the creation and long-term protection of 
more than 200 acres of habitat on former farmland in the Hippolyte Coulee-Black 
Bayou area. More than 60,000 1-year old native tree saplings have recently been 
planted to restore habitat that provides sanctuary to many wildlife and fish species. 
Conoco is also voluntarily funding a Louisiana State University study to evaluate 
the success of the restoration project. 

• Salmon, Idaho. As part of a 1995 natural resource damage settlement for the 
Blackbird Mine case, responsible parties agreed to restore the water quality in Pan- 
ther Creek to support all life stages of salmonids by the year 2002. Pending restora- 
tion of water quality onsite, the responsible party is pursuing offsite compensatory 
restoration under the provisions of the consent decree. Specific reaches of stream 
have been identified for habitat improvement through livestock exclusion. The re- 
sponsible party is now negotiating with land owners to exclude cattle from seven 
miles of potentially excellent habitat for salmon and other fish in the Snake River 
basin. In addition, detailed plans for restocking and improving habitat in the Pan- 
ther Creek watershed are under review for immediate implementation once water 
quality improvement is confirmed by monitoring. 

• Central California Coast. Significant progress has been made to reestablish 
common murre colonies in the areas where colonies were extirpated or severely in- 
jured by the 1986 Apex Houston oil spill. Decoys and other attractants have been 
deployed at historic breeding sites: Murres have landed and have already bred at 
these sites. The common murres will be monitored to further refine and evaluate 
the recolonization effort. As part of this restoration effort, work began in 1995 to 
purchase old growth forest as nesting habitat near current populations of marbled 
murrelets. Trustees are in the process of negotiating a purchase with the property 
owner. 

To accelerate restoration. Federal trustees have adopted several administrative 
changes aimed at expediting the restoration of injured natural resources. These in- 
clude new natural resource damage assessment regulations and proposed amend- 
ments to CERCLA’s natural resource damages provisions. In 1994, the Department 
of the Interior finalized revisions to the CERCLA natural resource damage assess- 
ment regulations. The new regulations require trustees to focus their assessment 
work and base their claims on a publicly reviewed plan for restoring injured re- 
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sources to their baseline condition (i.e., the condition that would have existed in the 
absence of the release). In January 1996, NOAA issued final natural resource dam- 
age assessment regulations under the Oil Pollution Act of 1990. The OPA rule ex- 
tends the restoration-based approach of the 1994 CERCLA regulations. Before trust- 
ees present a claim for an oil spill under the OPA rule, they must develop a plan 
not only for restoring baseline, but also for restoring the services lost in the interim 
until baseline is re-established. The OPA rule specifies that for the vast majority 
of oil spills, the trustees will no longer assess monetary damages for interim losses 
based on economic values. Responsible parties then have the option of either imple- 
menting the plan or funding the trustee’s implementation of the plan. 

This new paradigm is being used for the North Cape oil spill, where natural re- 
source trustees and the responsible party continue to work cooperatively to assess 
the effects of the spill and to determine appropriate restoration actions for Rhode 
Island’s coastal environment. Four teams of experts have examined impacts to salt 
pond communities (fish, shellfish and vegetation), marine communities (lobster and 
surf clams), birds, and human uses (charter boat fishing, tourism and recreation). 
The restoration planning efforts of these teams are nearing completion, and a draft 
restoration plan will be released for public review and comment in late spring of 

1997. 

The Department of the Interior is working to further improve the assessment 
process during the ongoing biennial review of the CERCLA regulations. DOI is cur- 
rently evaluating public comments and expects to issue a proposed rule by January 

1998. The Department is examining how the mechanics of up-front restoration plan- 
ning for interim losses can be adjusted at hazardous waste sites to minimize the 
cost of assessment work while at the same time ensuring that such work produces 
reliable results. The Department is also carefully reviewing the injury determina- 
tion provisions of the regulations, which establish specific injury thresholds that 
must be met before trustees can pursue a claim. The Department is conducting an 
extensive technical review to determine how these provisions should be revised to 
reflect the current level of scientific knowledge. 

These developments demonstrate that State, tribal, and Federal trustees are mak- 
ing progress toward restoring natural resources harmed by releases of hazardous 
substances. As confirmed by the recent General Accounting Office (GAO) report 
“Status of Selected Federal Natural Resource Damage Settlements,” trustees across 
the Nation are using funds recovered from responsible parties for restoration. The 
GAO report also notes that restoration takes time and is often delayed by many fac- 
tors beyond the control of the trustees. Nevertheless, the Federal trustees have been 
working hard to effect changes that accelerate the restoration of injured resources. 

THE administration’s PROPOSAL FOR NATURAL RESOURCE DAMAGES UNDER CERCLA 

Last October, the Administration forwarded to this Committee, and other commit- 
tees with jurisdiction, a proposal for reforming the natural resource damage provi- 
sions of CERCLA (Administration proposal). Federal trustees carefully considered 
criticisms of NRD that had been raised during previous reauthorization efforts. Our 
proposal for reform is specifically designed to shift the emphasis away from spend- 
ing money on litigation and toward restoring injured natural resources. The pro- 
posal also contained changes that are based on our practical experience with the 
natural resource damage assessment and restoration process. These reforms are de- 
signed to improve the NRD programs by providing greater clarity concerning res- 
toration, by assuring more timely and more orderly presentation of claims and by 
discouraging premature litigation. NOAA and the other Federal trustees encourage 
you to consider this proposal as the foundation for reform of Superfund’s NRD provi- 
sions during the 105th Congress. 

The Federal trustees believe that revision of CERCLA’s NRD provisions should 
be based on the following principles: 

• Restore injured resources to baseline; and 

• Restore the losses that the public suffers from the impairment of natural re- 
sources from the time of injury until restoration is complete. 

The Administration proposal embodies these principles and was intended to 
achieve two critical goals: strengthen the focus on restoration; and reduce the costs 
associated with damage assessment claims by eliminating or reducing unnecessary 
litigation. Specific reforms include: 

Adopt the Restoration-based Approach Developed in The Natural Resource Damage 
Assessment Regulations: The Administration’s proposal shifts the emphasis of 
CERCLA damage assessment efforts toward restoration and away from arguing over 
the value of, or method for, calculating economic damages. This fundamental shift 
will avoid litigation and expedite the restoration of injured resources. The proposal 
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contains definitions for primary restoration (return to baseline) and compensatory 
restoration (replacement of resources and services lost pending return to baseline) 
that parallel the concepts used in the natural resource damage assessment regula- 
tions promulgated under the Oil Pollution Act of 1990. This approach should elimi- 
nate disagreements over the valuation of natural resources by refocusing on 
CERCLA’s overriding goal of restoring injured natural resources and establishing 
the cost of restoration as the primary measure of damages — not the monetary value 
of the lost resource. 

Reduce Uncertainty and Ensure the Orderly Presentation of Claims: The current 
statute of limitations provisions have created a lack of certainty both for responsible 
parties and for natural resources trustees. To preserve claims, natural resource 
trustees have been forced to file natural resource damage claims before the comple- 
tion of restoration planning or prior to effective coordination with EPA. To address 
this uncertainty, the Administration’s proposal contains provisions that would re- 
quire a claim for damages to be presented within 3 years from the date of comple- 
tion of a damage assessment by a trustee in accordance with the regulations, or the 
completion of a restoration plan adopted after adequate public notice. In addition, 
it ensures that claims can be filed in an orderly sequence, by specifying that a natu- 
ral resource claim may be brought after an initial action to recover response costs. 
These revisions would clarify the sequential claims issue to reduce premature fil- 
ings, protect against claim splitting, and provide time for effective restoration plan- 
ning, thus preserving important public trust rights. 

Require Fair and Cost-Effective Restoration: The trustees a^ee that restoration 
should not be gold plated and our proposal requires a cost-effectiveness test to main- 
tain that priority. “Cost-Effective” is defined as the least costly activity among two 
or more restoration measures that provide the same or comparable level of benefits. 
In addition, the Administration proposal constrains compensatory restoration to re- 
placing only those services that were lost as a result of the release under consider- 
ation, thereby providing protection against open-ended liability for responsible par- 
ties. These changes mirror the definition of cost-effectiveness in the CERCLA and 
OPA regulations, and ensure that the American public is adequately compensated 
for their losses while responsible parties are protected from unreasonable demands 
for restoration. 

Provide for Judicial Review of Restoration Plans Based on an Administrative 
Record: The present standard for judicial review of natural resource damage assess- 
ments under CERCLA is unclear, providing an incentive for all parties to keep their 
information confidential. In the absence of clear guidance, trustees have generally 
assumed that their assessments will be used as evidence at trial and will not be 
afforded great deference. Consequently, the incentive is for trustees to keep their 
assessment studies confidential except to the limited extent that disclosure to par- 
ties is required in litigation discovery, and for private parties to delay providing in- 
formation during litigation, rather than during the assessment process. This ap- 
proach has generated more costly assessments, increased transaction costs, and in- 
hibited the open review and debate that the trustees would like to foster. 

The Administration’s proposal recommends the designation of a lead administra- 
tive trustee to establish a publicly available administrative record to ^ide the selec- 
tion of a restoration plan. This is coupled with provisions to limit judicial review 
of the restoration plan to review of the administrative record with an “arbitrary, ca- 
pricious or contrary to law” standard of review. The process would be facilitated by 
new regulations for public participation in the development of the administrative 
record. Providing for judicial review of an administrative record would enhance pub- 
lic participation; increase certainty, predictability and trustee coordination; support 
the focus on restoration-based claims; reduce litigation costs; and allow adequate 
time for proper assessment and restoration planning. 

Impose Requirements on the Performance of Damage Assessments: The Adminis- 
tration’s proposal would require damage assessments to be performed, to the extent 
practicable, in accordance with regulations and generally accepted scientific and 
technical standards and methodologies. The proposal also recommends that injury 
determination, restoration planning, and quantification of restoration costs be based 
on facility-specific information to the extent practicable. These revisions codify the 
approach currently used by natural resource trustees to conduct damage assess- 
ments. This provision is designed to ensure the validity and reliability of assessment 
results. 

Other changes to CERCLA’s NRD provisions recommended by the Administration 
are designed to facilitate the process for both trustees and responsible parties. These 
changes include: improved coordination between damage assessment and remedial 
activities; restrictions on the use of damage recoveries; and contribution protection. 
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The Association of State and Territorial Solid Waste Management Officials, the 
National Governors’ Association, and the National Association of Attorneys General 
have voiced support for revisions similar to those contained in the Administration’s 
proposal for reforming CERCLA’s natural resource damage provisions. 

NATURAL RESOURCE DAMAGE REFORM AND THE SUPERFUND CLEANUP ACCELERATION 

ACT OF 1997 (S. 8) 

The Federal natural resource trustees applaud the efforts of this Committee to 
move the Superfund reauthorization debate forward and appreciate the thought and 
hard work that went into drafting S. 8. While there are provisions in S. 8 that re- 
flect the concerns of the natural resources trustees, the Administration believes that 
S. 8 does not present an acceptable basis for achieving bipartisan consensus on 
Superfund Reform. Several of S. 8’s provisions would severely impede the efforts of 
the natural resource trustees to protect and restore the Nation’s natural resource 
heritage. We strongly urge the Committee to substitute the Administration’s pro- 
posal for the natural resource damage provisions contained in S. 8. Our specific con- 
cerns with S. 8 are as follows 

S. 8 Precludes Restoration of Non-Use Values. Non-use values are real, though dif- 
ficult to measure. For example, non-use values are based on knowing that a river 
exists, that our children will be able to swim and fish in that river in the future, 
and that the river will continue to be an integral part of our natural environment. 
S. 8 provides that there shall be no recovery for impairment of non-use values. This 
provision limits the ability of trustees to restore the full value of injured resources 
by prohibiting the consideration of the full range of values in determining restora- 
tion actions. 

The Administration sees no reason to exclude the non-use component of resource 
values. If CERCLA imposes a cost-reasonable standard for restoration recoveries, 
the Administration feels that all components of value should be represented in ap- 
plying the cost-reasonable test. To exclude non-use values, as specified in S. 8, 
means that the public will not be fairly and fully compensated for loss of resources. 

Restrictions on The Recovery of Interim Loss: CERCLA currently prohibits recover- 
ies for hazardous substance releases where the damage occurred wholly before De- 
cember 11, 1980 (i.e., the injury occurred and the resource recovered before 1980). 
S. 8 appears to prevent the recovery of any interim loss at sites where injury first 
occurred prior to 1980, regardless of the magnitude of those losses or whether those 
injuries persist today. If interpreted in this way, S. 8 would dramatically restrict the 
recovery of interim losses at sites where the injury started prior to 1980 and contin- 
ues to this day, benefiting responsible parties at some of the biggest sites of con- 
tamination, and blocking compensation for loss of public resources. The Administra- 
tion’s reform proposal contains a better approach to restricting the recovery of res- 
toration costs for pre-1980 losses. 

Cost Effective Instead of Cost “Reasonable” Restoration. S. 8 would only allow 
trustees to restore injured natural resources if the restoration project has a “reason- 
able cost,” and does not define “reasonable.” This provision apparently assumes that 
the existing protections against the use of excessively expensive restoration option 
are inadequate. However, the D.C. Circuit recently reached exactly the opposite con- 
clusion in Kennecott Utah Copper Co. v. Department of the Interior, holding that the 
trustees’ obligations under damage assessment regulations to evaluate a range of al- 
ternatives in a public process, and to consider cost-effectiveness, are enough to en- 
sure that appropriate projects will be selected. Instead of introducing a new “cost 
reasonableness” requirement that will need to be defined through litigation, and 
that may prevent or delay needed restoration, the Administration urges the adop- 
tion of a cost-effectiveness standard for evaluating restoration alternatives. 

Installment Payments Based on Restoration Needs, Not on Duration of Injury. S. 8 
requires that responsible parties be allowed to pay for natural resource restoration 
over time, based on “the period of time over which the damages occurred.” Trustees 
often agree to installment payments in negotiated settlements to reflect a respon- 
sible party’s limited ability to pay or the time that will be needed for restoration. 
However, the amount of time over which the damage to resources occurred should 
not be considered in a payment schedule. 

CONCLUSION 

The natural resource trustees are firmly committed to implementing CERCLA’s 
directive to restore injured natural resources in a timely and efficient fashion. This 
Administration has been working diligently to implement administrative changes 
that would facilitate the process for responsible parties and trustees while advanc- 
ing the mission of fully restoring natural resources for the use and benefit of the 
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American public. The efforts of State, tribal and Federal trustees are starting to 
show real restoration results across the country. The Administration’s proposal for 
reforming NRD addresses many concerns that were voiced during previous reau- 
thorization discussions, as well as provisions that would clarify and expedite the 
natural resource damage assessment process. S. 8’s natural resource damage provi- 
sions, by contrast, would severely impede the efforts of State, tribal and Federal 
natural resource trustees, and deprive communities of their right to full restoration 
of the natural resources that support their economies and their way of life. 

Thank you for providing me with the opportunity to present the Clinton Adminis- 
tration’s position on reforming CERCLA’s NRD provisions. The trustees look for- 
ward to working with this Committee to develop a proposal that truly will strength- 
en the natural resource damage assessment and restoration provisions of CERCLA 
so that all affected constituencies can support Superfund reform in the 106th Con- 
gress. I will be pleased to answer any questions that you might have. 


Responses of Terry D. Garcia to Additional Questions from Senator Smith 

Question 1. Last November, the GAO issued a report on selected Federal natural 
resource damage settlements. According to the report, as of July 1, 1996 of the $33.8 
million awarded for NRD settlements at 62 sites, only approximately 19 percent 
(about $5 million) has been spent on damage assessments, planning or restoration. 
Thus, most of the money was just sitting waiting for something to spend it on. Can 
you explain why these moneys have been lying dormant? 

Response. Under the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (CERCLA), natural resource trustees are required to use recov- 
ered damages only to restore or replace injured resources or to acquire the equiva- 
lent. The GAO report “Superfund: Status of Selected Federal Natural Resource 
Damage Settlements” (November 1996) presented the following results: As of July 
1,1996, in addition to the settlements for the five largest cases, settlements had 
been reached at 62 sites, resulting in $33.8 million in awards to Federal trustees. 
Of the $33.8 million awarded, about 80 percent had been collected. Of the collected 
funds, about 19 percent had been allocated for performing damage assessments, 
planning, or restoration. One site had been restored, and seven were in various 
stages of restoration. The trustees’ use of the remaining 81 percent of the collected 
funds was awaiting the completion of restoration plans or other activities, such as 
cleanups or settlements with other responsible parties at the same site. 

GAO’s report objectively characterizes the time-consuming obstacles that trustees 
encounter when a restoration action is needed subsequent to clean up. As the report 
states, these time-consuming factors may include: 

• waiting for final selection of a remedy; 

• waiting for implementation of a cleanup before onsite restoration proceeds; 

• the need to collect information for restoration planning that wasn’t procured 
through the remedial process; 

• the need to conduct separate public review and permitting processes for restora- 
tion activities; 

• the need to plan and design restoration projects; and 

• the actual collection of damages from responsible parties. 

Despite these obstacles, there are numerous examples of restoration projects that 
are proceeding. Here are two: 

New Bedford Harbor: The trustees have evaluated and solicited public review of 
offsite actions to restore lost human uses. This represents a small percentage of the 
total restoration effort that will be conducted, but onsite restoration must await im- 
plementation of the remedy at this NPL site. 

Blackbird Mine: While awaiting selection and implementation of the remedy at 
this NPL site, the Trustees are focusing on offsite projects that will benefit the en- 
dangered Chinook salmon by removing livestock from 7 miles of prime salmon habi- 
tat in the Salmon River basin. This represents a small portion of the restoration 
package, but only planning can be done for the onsite work until the water quality 
in Panther Creek is restored. 

The GAO report clearly shows that the trustees are diligently pursuing meaning- 
ful restoration with funds recovered from those who injured the resources. Recov- 
ered moneys have not been used for any purposes other than those allowed: restora- 
tion, replacement or acquisition of the equivalent injured natural resources. Trust- 
ees are carefully managing the use of recovered funds to ensure that moneys are 
applied in a way that is consistent with the legislative intent to protect and restore 
natural resources for future generations of Americans. 
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Question 2. I am concerned That NRD restoration may overturn remediation deci- 
sions. For example, natural attenuation and biodegradation are two promising tech- 
niques for dealing with groundwater contamination [for which currently there are 
no effective cleanup solutions. I can foresee a situation where The remediation and 
the restoration decisions could be contradictory. Is this an acceptable situation? 

Response. Trustees do not “overturn” ERA decisions. CERCLA’s coordination re- 
quirement, which applies to both EPA and the trustees, was designed to provide 
safeguards against inconsistencies or conflicts between remedial and restoration de- 
cisionmaking. Memorandums of understanding are in place or are being negotiated 
to ensure effective coordination between EPA and the natural resource managers on 
remedial decisions. In most EPA regions, there are biological technical assistance 
groups (BTAGs) composed of scientists from resource management agencies which 
work closely with EPA when EPA conducts ecological risk assessments. For exam- 
ple, NOAA has placed a staff person in each one of the coastal EPA regional offices 
to work with Superfund project managers on a day-to-day basis, and biologists from 
the Department of the Interior have long been involved in the BTAGs advising EPA. 

However, restoration decisions and remediation decisions, while clearly related, 
are not necessarily identical. The goal of remediation is to protect the public and 
the environment from being harmed or threatened by releases or potential releases 
of hazardous substances. To reach this goal, remediation focuses on reducing the 
risks posed by hazardous substances releases. The goal of restoration, on the other 
hand, is to return natural resources that have already been harmed by hazardous 
substance releases to the State they would have been in if the release had not oc- 
curred. At sites such as NPL sites, where remediation is already focusing on the 
necessary measures to reduce risk, restoration focuses not on risks associated with 
exposure to hazardous substances but rather on the condition of natural resources. 

Close coordination between EPA and the natural resource managers helps ensure 
that the risks to both human health and ecological resources are evaluated thor- 
oughly during remediation and that EPA designs a remedy that eliminates, reduces 
or controls risks to human health and the environment. The elimination, reduction 
or control of risks caused by contamination, however, while usually stopping addi- 
tional natural resource injuries directly caused by hazardous substances, does not 
necessarily redress past injuries to natural resources. Additional actions, whether 
onsite or offsite, sometimes are necessary and appropriate for restoration. Generally, 
these additional actions not only serve a different goal but are also of a different 
type than remedial actions. For example, they may involve reseeding plant life or 
restocking fish. This tjqje of restoration simply complements EPA’s remedial actions. 

At sites where EPA is selecting a remedy under CERCLA and the NCP, trustees 
have no authority to second-guess EPA’s decision on cleanup. However, as recog- 
nized by the Court of Appeals in the recent Kennecott decisions, trustees separate 
decisions on restoration may, in some circumstances, lead to actions to address con- 
tamination that the remedial action has left in place. See Kennecott Utah Copier v. 
DOI, 88 F. 3d 1191, 1218-19 (D.C. Circuit 1996). Effective natural resource restora- 
tion requires that this authority be preserved for trustees. Nevertheless, it would 
be an unusual development for a trustee action to address contamination left in 
place by a remedial action because of existing constraints on trustee activities. For 
example, under the CERCLA natural resource damage assessment regulations, in 
selecting a restoration alternative trustees must consider a range of restoration al- 
ternatives, including natural recovery, and must justify their selected restoration 
plan after considering the respective cost, benefits, degree of consistency with re- 
sponse actions, and degree of technical feasibility posed by each alternative. If EPA 
were unable to justify taking certain actions to remove contaminants from the 
groundwater, it is unlikely that a trustee would be able to justify taking the same 
actions as restoration. The most likely result would be that the trustee would rely 
on natural recovery to restore the groundwater to its baseline condition and then 
seek compensation for the losses, if any, that the public incurs pending completion 
of natural recovery. 

Question 3. I am interested in understanding what happens in instances where 
a trustee and The EPA disagree over cleanup levels. If a party undertakes a cleanup 
satisfying EPA’s standards, or settles with the EPA and has a convenant not to sue, 
the trustee could overide the EPA remedy and file an NRD claim? If EPA does a 
cleanup, or determines that no cleanup is necessary, The trustee cannot require ad- 
ditional cleanup for natural resources. 

Response. For reasons stated in our response to Question 2, coordination between 
EPA and the trustees to ensure that the remedy adequately addresses ecological 
risks makes it unlikely that EPA would choose a cleanup level that fails to satisfy 
the trustees concerns about residual contamination causing injuries to natural re- 
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sources. If, despite full coordination and consultation, EPA and the trustees cannot 
agree on the appropriate cleanup level to eliminate, reduce or control unacceptable 
risk from hazardous substances, the EPA-selected cleanup level is implemented. It 
is EPA’s job to pick protective cleanup levels, remedies that protect human health 
and the environment, and to ensure the reduction of risk to acceptable levels. Subse- 
quent to the cleanup, the NRD claim focuses on actions necessary to restore or re- 
place resources that were injured by contamination. CERCLA directs trustees to act 
on behalf of the public to restore, replace, or acquire the equivalent of injured natu- 
ral resources. Trustees would be neglecting their fiduciary responsibilities if they 
did not pursue actions that would restore or replace the public’s natural resources. 
If the continuing presence of contaminants after cleanup affects natural resources, 
in choosing a restoration plan the trustees could face the same constraints as EPA 
in selecting restoration actions, including technical feasibility and cost effectiveness. 


Prepared Statement of Larry L. Lockner, on Behalf of the American 
Petroleum Institute 

The American Petroleum Institute (API) strongly supports reform of the Super- 
fund program. Comprehensive reform of Superfund is important to accomplish dur- 
ing this Congress; a mere refunding of the program is insufficient. API members be- 
lieve that S. 8, the “Superfund Cleanup Acceleration Act of 1997,” incorporates 
many important and necessary reforms to the program. It is an appropriate vehicle 
to continue the Superfund reform process. 

Petroleum companies — as community members, as potentially responsible parties 
(PRPs), and as teixpayers — ^will be greatly affected by the changes that Congress 
elects to make to the Superfund program. Moreover, the petroleum industry has a 
unique perspective with regard to Superfund. It is estimated that the petroleum in- 
dustry is responsible for less than 10 percent of the contamination at Superfund 
sites; yet the industry has historically paid over 50 percent of the taxes that support 
the Trust Fund. This inequity is of paramount concern to API members and has 
caused the industry to focus on those elements that affect the costs of the program 
and the authorized uses of the Trust Fund. 

When Superfund was enacted in 1980, Congress envisioned a program that would 
cost $1.6 billion and be complete within 6 years. Almost 17 years later, however, 
billions have been spent, but relatively few sites on the National Priorities List 
(NPL) have been cleaned up. The program appears to be without end. 

API members are pleased that the Senate bill would reduce the number of sites 
to be added to the NPL and commend the sponsors for taking this important step. 
Limiting new additions to the NPL ensures a more reasoned Federal program with 
reduced future funding requirements. Additionally, we support the bill’s provisions 
that would delegate Superfund remedial authority to the States at non-Federal NPL 
sites. In general, the States have well established programs and have demonstrated 
capability at cleaning up sites. We urge subcommittee members to add provisions 
to the bill limiting the Federal program to emergency removal actions at newly dis- 
covered sites. 

The following sections of this testimony provide specific comments on liability/ 
funding reform, remedy selection, natural resource damages as well as exploration 
and production wastes. 


liability/funding reform 

API member companies support liability reform. Reform in this area will expedite 
cleanups and reduce transaction costs. Clearly, under current law, too much money 
is wasted on high legal costs. However, as an industry that has borne a highly dis- 
proportionate share of the teixes that support the Trust Fund, the petroleum indus- 
try is concerned about the impact that any liability changes would have on program 
costs. 

At this point, we do not know how much the liability reform outlined in S. 8 will 
cost. For example, under the liability provisions contained in S. 8, the Fund would 
pick up orphan-share costs as well as post-enactment response costs at co-disposal 
landfills for generators, transporters, and arrangers who contributed wastes prior to 
January 1, 1997. Moreover, municipal owners’ and operators’ liability would be 
capped at such landfills. In addition, de micromis, de minimus parties and others 
would be exempt. 

We need to understand whether the cost savings associated with the remedy se- 
lection and the administrative-process provisions are sufficient to offset the addi- 
tional costs arising from the shift in liability from PRPs to the Fund or, whether 
the program as envisioned under S. 8, would place increased demands on the Fund. 
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As the largest group of taxpayers to the Fund — which is expected to cover most of 
the future costs of the Federal Superfund program — ^API members cannot conclude 
their evaluation of the legislation without fully understanding these cost ramifica- 
tions. 

Without substantial reform of the underlying Superfund program and the teix sys- 
tem supporting the fund, API opposes authorization of any Superfund teixes. It is 
critical that Congress restructure the teixes that support the Fund. Superfund sites 
are a broad societal problem, and teixes raised to remediate these sites should be 
broadly based rather than focused on specific industries. 

EPA has found wastes from all types of businesses at most hazardous waste sites. 
As consumers, as residents of municipalities, and as residents and taxpayers of a 
nation, our entire economy benefited in the pre-1980 era from the lower cost of han- 
dling waste. To place responsibility for the additional costs resulting from retro- 
active CERCLA cleanup standards on the shoulders of a very few industries when 
previous economic benefits were widely shared is simply unfair. 

The additional costs to the Fund from exempting parties from liability must be 
offset by other reform measures including remedy selection reform. Thus, API offers 
the following comments on several additional reform provisions. 

REMEDY SELECTION REFORM 

API members have long advocated remediation standards that are site-specific 
and risk-based. The remediation process should provide protection of human health 
and the environment through methods that are practical and achievable in a cost- 
effective fashion. The remedy reform measures contained in the S. 8 largely reflect 
these attributes, and API members endorse many of the approaches taken in the 
bill. Specifically, API members support the provisions in S. 8 that would: 

• Eliminate the preference for permanence and treatment (a major factor in delay 
of cleanups); 

• Establish a protective risk range of to 10^® for all remedies; 

• Establish facility-specific risk evaluations; 

• Allow PRPs to prepare facility evaluation work plans for sites; 

• Establish the reasonableness of cost as a remedy selection criterion; 

• Give consideration to future land and water use; 

• Consider all remedial alternatives on an equal basis, including engineering and 
institutional controls; and 

• Streamline the current remedy selection process. 

API also endorses the use of the remedy selection balancing criteria and is 
pleased to see that S. 8 would establish the reasonableness of cost as a remedy se- 
lection criterion. In selecting a remedy, the incremental benefits of the remedy 
should justify any additional costs. The balancing criteria are the keystone of the 
remedy selection process, and API thinks that all remedy selection procedures and 
applications should be subject to them. 

The bill would also allow the use of “applicable” Federal and State laws and State 
standards in selecting remedial alternatives. In our view, “applicable” laws should 
be subject to the balancing factors and technical practicalities; otherwise, there will 
be diminished savings, increased costs and little appreciable benefit to human 
health and the environment. Clearly, the Fund should pay for remediation only 
when applicable laws have been subject to the balancing criteria. 

Finally, the bill requires protection of uncontaminated groundwater and restora- 
tion of contaminated groundwater. It needs to be made clear that the requirement 
to protect or restore groundwater is subject to the balancing criteria and considers 
natural attenuation or biodegradation. 

API’s detailed comments on the remedy selection provisions contained in S. 8 are 
outlined in an attachment to this testimony. 

NATURAL RESOURCE DAMAGES (NRD) 

API is an active member of the Coalition for Legislative NRD Reform and strongly 
supports the coalition’s positions and testimony they may submit. API believes that 
legislation should confirm and clarify existing statutory limitations on liability for 
natural resource damages. API’s five core principles with respect to NRD reform 
would: 

• Reestablish the focus of the NRD program on restoring the functions of public 
natural resources in the most cost-effective manner; 

• Eliminate liability for damages in excess of the reasonable costs of restoration 
(i.e., so-called “lost use” and “non-use” damages); 

• Clarify NRD limitations adopted in 1980 to provide 
• prospective application of NRD, 
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• a $50 million cap on recoveries, 

• prohibition of double recovery; 

• Repeal the rebuttable presumption by requiring the courts to treat NRD claims 
in the same manner as other damage claims; and 

• Require consistency between the environmental component of remedy selection 
and the NRD program. 

API is pleased that many of these provisions are addressed in the bill. We are 
concerned, however, that the bill does not clarify the strict $50-million cap on recov- 
eries that Congress intended when CERCLA was originally enacted. 

EXPLORATION AND PRODUCTION WASTE 

API believes that the exploration and production waste language in the law needs 
clarification. Some court opinions have misinterpreted congressional intent to ex- 
empt high volume, low-toxicity wastes, which EPA has determined do not need to 
be treated as hazardous wastes. Congress should clarify that these wastes are ex- 
cluded under Superfund. 


CONCLUSION 

In summary, API commends members of the Subcommittee for their efforts to 
craft and to advance meaningful Superfund reform. The cost constraining measures 
contained in S. 8 are fundamental, and any weakening of these provisions may jeop- 
ardize Superfund reauthorization. We believe it is important that the reauthoriza- 
tion process continue, and we look forward to working with subcommittee members 
to accomplish this goal. We would like to provide additional comments to staff as 
we continue our review of the bill 


Attachment: Comments on Remedy Selection Provisions 

PROTECTION OF HUMAN HEALTH 

• The bill says that a remedial action shall be considered to protect human health 
if a residual risk from exposure to threshold carcinogenic and noncarcinogenic haz- 
ardous substances does not exceed a hazard index of 1. This is overly prescriptive. 
API recommends using the wording “shows no appreciable risk of deleterious ef- 
fects” as opposed to a specific index number. 

STATE APPLICABLE STANDARDS 

• The bill allows for the application of more stringent State standards. States 
should have the flexibility to impose — where appropriate — less stringent State 
standards. 

• States may apply more costly remedies at delegated NPL sites but should not 
be able to recover incremental costs from PRPs, other agencies, or the Fund. 

• Waiver provisions are established where the Administrator determines that it 
is not appropriate for a remedial action to attain a Federal or State standard. His- 
torically, waivers have been difficult to obtain. Rather than being established as 
conditions for a waiver, these provisions should be set out as conditions where Fed- 
eral and State standards would not apply. 

• New State laws that may create standards with general applicability should be 
subject to a rulemaking process. 

LAND AND WATER USE CONSIDERATIONS 

• In determining reasonably anticipated future land use, the appropriate local au- 
thority should consult with the broadest spectrum of stakeholders including facility 
owners and operators as well as potentially responsible parties. 

• Governmental units would determine the reasonably anticipated future use of 
water resources. A broad group of stakeholders including CROs and PRPs should 
be consulted in this process. 


GROUNDWATER 

• The bill would require protection of uncontaminated groundwater that is suit- 
able for use as drinking water by humans or livestock. The term livestock should 
be deleted because it would require regulation of extremely saline groundwater that 
could not be consumed by humans. 

• The bill also needs to make clear that the requirement to protect uncon- 
taminated groundwater or restore contaminated groundwater is subject to the bal- 
ancing criteria and considers natural attenuation or biodegradation. 
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• The bill requires contaminated groundwater to be restored if technically prac- 
ticable. Does technical practicability include cost considerations? 

JUDICIAL REVIEW 

• Provisions should be made that would allow pre-enforcement judicial review. 

RISK ASSESSMENTS 

• The bill establishes requirements for facility-specific risk evaluations. Such re- 
quirements are supported by API members. 

• The bill should also include language to clarify that facility-specific risk evalua- 
tions are tiered. A full risk assessment may be unnecessary at every site. 

• Additionally, the bill should make clear that PRPs have the right to conduct 
risk assessments in States with comprehensive delegation authority. 

ROD REOPENERS 

• API supports the concept of reviewing proposed remedies and previously nego- 
tiated RODs as expressed in the bill. However, qualifications for members of the 
remedy review board and PRP participation must be clarified. 

PRESUMPTIVE REMEDIAL ACTIONS 

• A PRP should have the right to conduct a risk-based response action in lieu of 
a presumptive remedy. 

FUTURE USE OF A FACILITY 

• The bill provides that a facility deemed suitable for unrestricted use would be 
subject to no further liability while a facility available for limited use would be re- 
viewed every 6 years and potentially required to conduct additional remedial action. 
A facility available for reuse of any type should be subject to no further liability or 
review; otherwise the bill may have a negative impact on brownfield programs. 


Responses of the American Petroleum Institute to Additional Questions 

FROM Senator Smith 

Question 1. One of the criticisms raised about S. 8 is that 180 days is an insuffi- 
cient amount of time for EPA to decide whether to approve or disapprove of a clean- 
up plan prepared by a PRP. Do you agree? Would a delay longer than this be an 
acceptable practice in private industry? 

Response. API believes that the 180-day provision for Agency review of a cleanup 
plan is reasonable. The focus of S. 8 is to streamline and to improve the efficiency 
of remediation. Limiting EPA’s review of cleanup plans to 180-days helps achieve 
this goal. Since EPA is involved in reviewing each step of the remediation planning 
process (including the work plan and facility evaluation) prior to review of the reme- 
dial action plan, API believes that a 180-day review period is sufficient. Moreover, 
cleanups reviewed by the Remedy Review Board are subject to a 180-day (or longer) 
review period in addition to the EPA 180-day review period. To extend the review 
any longer would unduly delay the remediation process. 

Question 2. You have stated that S. 8 should be modified to address the issues 
of exploration and production wastes. Could you expand on that position. 

Response. API members believe that the statutory language relating to explo- 
ration and production (E&P) waste should be clarified during Superfund reauthor- 
ization. E&P waste currently is exempt by reason of its exemption from RCRA sub- 
title C regulation. After an extensive study, EPA confirmed the exemption because 
generally such waste is high in volume but low in toxicity and poses little or no 
threat to human health and the environment when properly managed. The current 
regulation of E&P waste and waste sites under Federal and State authority is effec- 
tive and efficient. State oil and gas regulators have developed programs to address 
abandoned E&P sites. Additionally, the Interstate Oil and Gas Compact Commis- 
sion, working with EPA, has developed guidance for these State programs. 

The complexity of the manner in which the exemption is stated has raised litiga- 
tion issues at a number of sites, and clarifying the law would help minimize such 
litigation. As a practical matter, without the E&P waste exclusion under CERCLA, 
existing regulatory agencies and emergency response authorities would be over- 
whelmed by the reporting of routine operations already controlled by State pro- 
grams. 
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We would be happy to meet with you to discuss the intricacies of this issue and 
API’s position. 

Question 3. Do you believe that the allocation system in S. 8 will help to eliminate 
some of the unnecessary litigation at these sites? 

Response. The allocation system in S. 8 creates so many litigation disincentives 
that it would, as a practical matter, virtually eliminate PEP litigation challenging 
the allocation. While we believe that excessive litigation could impede the cleanup 
process, we do not agree that all litigation is unnecessary. The judicial system pro- 
vides checks and balances to Agency action by ensuring that the allocation process 
is applied equitably. Penalties which have the practical effect of prohibiting PRPs 
from exercising their right to seek judicial review should be eliminated. 

Question 4. I would like to get your position on the ROD reopener provisions con- 
tained in S. 8. Do you think that these provisions are too expansive and will result, 
as some would suggest, in virtually every ROD being reopened? 

Response. API believes that the ROD reopener provisions in S. 8 are already sub- 
ject to numerous checks and balances. Rods can only be reopened if specified cost 
saving are achieved and the ROD satisfies the remedy selection criteria in S. 8. 
Moreover, State Governors can veto a ROD reopener if they think such an action 
will cause unreasonable delay and adversely affect human health and the environ- 
ment or cause a disruption of planned future use of the site. In fact, in our opinion, 
there may be circumstances where the ROD reopener provisions need to be made 
more flexible. 
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INTRODUCTION 

Mr. Chairman, members of the Subcommittee: I am Tom Udall, 
Attorney General of New Mexico. I am Immediate Past President of 
the National Association of Attorneys General ("NAAG") . I am 
also a member of the NAAG Environment and Energy Committee and 
Legislative Subcommittee. I appreciate the opportunity to appear 
before you today on behalf the State of New Mexico and provide 
our views on Senate Bill 8, the proposed Superfund Cleanup 
Acceleration Act of 1997 ("SCAA" or "S. 8"),' which would amend 
and reauthorize the Comprehensive Environmental Response, 
Compensation, and Liability Act ("CERCLA"), commonly known as 
Superfund. This proposed legislation is of extreme importance to 
the State of New Mexico, and to many of the state attorneys 
general . 

The Superfund program has recently been criticized as a 
failed program. I disagree with that characterization. The 
Superfund program has accomplished a great deal, in New Mexico 
and nationwide. Fifteen years ago, the problem of uncontrolled 


‘ S. 8, 105th Cong., 1st Sess. (Jan. 28, 1997) (hereinafter 
S. 8) . 
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hazardous waste sites was frighteningly pervasive. Today, the 
inmediate threats have been eliminated at virtually all of the 
1300 or so sites on the National Priorities List ("NPL"), and at 
most of these sites cleanup is well underway. 

A. The Interaats of the Attorneys General 

The state attorneys general have a major interest in 
Superfund reauthorization legislation. As chief legal officers 
of our respective states, we have a duty to ensure that the laws 
of our states are complied with. V9e are necessarily concerned 
that the health and welfare of our citizens are protected, and 
that our environment and natural resources are preserved and 
restored. 

Moreover, many steps in the CERCLA cleanup process 
necessarily involve legal issues. Throughout the process, we are 
called upon to advise our client agencies -- both response 
agencies and natural resource trustee agencies — on how the law 
should be interpreted, and how the law can be implemented to 
achieve the desired cleanup or restoration goals. We are also 
responsible for negotiating settlements. Most of the progress we 
have made under CERCLA has been through negotiated settlements, 
either consent decrees filed in federal district court or 
administrative orders on consent. When a settlement can not be 
reached, it then becomes out responsibility to commence and 
litigate an enforcement action. We have considerable experience 
in CERCLA litigation. Finally, we must sometimes defend a state 
agency when it is a responsible party under CERCLA. 

For these reasons, the state attorneys general have been 
actively involved in the CERCLA reauthorization process since it 
began in the 103rd Congress. Last year my colleague, Christine 
Gregoire, Attorney General of the State of Washington, testified 
before the full Committee on S. 1285, an earlier version of 
Superfund reauthorization legislation.^ Joe Mazurek, Attorney 
General of Montana, also submitted written comments on the 
natural resource damage provisions of that bill.^ In addition, 
the leadership of NAAG's Environment and Energy Committee 
submitted detailed comments on the legislation." I fully support 


^ Accelerated Cleanup and Environmental Restoration Act: 
Hearings on S. 1285 Before the Senate Comm, on Environment and 
Public Works, 104th Cong., 2d Sess. 592 s 695 {1996) (statement 
of Washington Attorney General Christine 0. Gregoire) . 

^ Id. at 712 (statement of Montana Attorney General Joseph 
P. Mazurek) . 

" Letter from Washington Attorney General Christine 0. 
Gregoire, New Jersey Attorney General Deborah T. Poritz, and 
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the positions that ray colleagues have stated in correspondence 
with and hearings before this Committee. 

This year, we are pleased to note that many of our concerns 
have been addressed and several of our suggestions have been 
adopted in S . 8. We greatly appreciate the Subcommittee's 
consideration of our comments. We strongly support certain 
aspects of S. 8, and we believe it is a significant improvement 
over S. 1285. Nevertheless, we continue to have many serious 
concerns with S. 8. 

B . Overall Concerns 

Before moving on to detailed comments on S. 8, we want to 
raise two overall concerns with the bill from New Mexico's 
perspective . 

Our first overall concern is the bill's length and 
complexity. S. 8 is 259 pages long. It would completely rewrite 
CERCLA. The cleanup standards, the remedy selection process, the 
liability scheme, and the natural resource damage provisions, are 
all changed radically and in innumerable ways. Yet every change 
in the law will need to be interpreted, first by the implementing 
agency, and second, in many instances, by the courts. The 
result, we fear, will be the shifting of limited agency resources 
from cleanup to writing regulations and guidance; the 
nullification of fifteen years of hard-fought judicial precedent; 
more litigation and transactions costs; and further delays in 
cleanup. We strongly urge the Subcommittee to focus on those 
provisions of CERCLA that truly need revision, and to draft 
narrow, concise, straightforward legislation to put those 
revisions into place. 

Our second overall concern is the bill's general weakening 
of the standards for protection of groundwater. We cannot 
emphasize enough the importance of groundwater resources, 
especially for arid states like New Mexico. Let me illustrate my 
point with an example. The City of Albuquerque, New Mexico lies 
in the Middle Rio Grande Valley atop a large alluvial aquifer. 

The aquifer, which is the sole source of drinking water for the 
City, was once thought to be an inexhaustible resource. We now 
know that we are effectively mining the aquifer; the water table 
is receding at a rate of approximately one foot per year. At the 
current rate of consumption, the City will soon run out of water 
— literally. 

Not only do we have a supply problem, we also have a 
contamination problem which exacerbates the supply problem. We 
have several Superfund sites in the Albuquerque valley, and 
scores of other, smaller sources of groundwater contamination. 


Minnesota Attorney General Hubert H. Humphrey III to Senator John 
Chafee (Feb. 27, 1996). 
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Occasionally, the responsible parties maintain that they should 
not be required to clean up the contamination problems that they 
created, that natural attenuation or dispersion will eventually 
solve the problem. We find such a position unacceptable. Only 
two weeks ago, the State of New Mexico, together with the City of 
Albuquerque and Bernalillo County, took the unfortunate but 
necessary step of filing a lawsuit against one such responsible 
party. ^ As we state in our complaint, the defendant is 
responsible for a huge plume of trichloroethylene ("TCE") 
contamination, extending at least one-half mile from the 
facility, and containing TCE concentrations at more than 300 
times the drinking water standard. Obviously, we can not simply 
"write-off" this aquifer. 

We are very concerned that the provisions of S. 8 would 
weaken our commitment to protection of our groundwater resources. 
Similar provisions will find their way into other state and 
federal environmental laws. Responsible parties will be 
emboldened to litigate, relying on the weaker standards. It will 
become increasingly difficult for us to protect our precious 
groundwater resources such as the Albuquerque aquifer. 

Our comments on the specific provisions of S. 8 follow. 
Although we have attempted to be fairly comprehensive, we do not 
address every issue we have identified in the bill. We 
anticipate providing you and your staff with more extensive and 
detailed comments, including proposed revisions to the bill, in 
the coming weeks. 

I. BRONNFIEIDS REVITALIZATION (TITLE I) 

We support the concept of encouraging the use and 
development of abandoned industrial sites, or so-called 
"brownfields . " 

II. STATE ROLE (TITLE II) 

We strongly favor the delegation of Superfund authorities to 
qualified states, as we have stated previously. ‘ S. 8 would 


^ City of Albuquerque v. Sparton Technology, Inc., No. CIV- 
97-0206-LH (D.N.M. filed Feb. 19, 1997); New Mexico v. Sparton 
Technology, Inc., No. CIV-97-0208-JC (D.N.M. filed Feb. 19, 

1997) . 

‘ E.g., Hearings on S. 1285, supra note 2, at 696-97 
(statement of Washington Attorney General Christine 0. Gregoire); 
letter from Washington Attorney General Christine O. Gregoire, 

New Jersey Attorney General Deborah T. Poritz, and Minnesota 
Attorney General Hubert H. Humphrey III to Senator John Chafee 2 
(Feb. 27, 1996); letter from New Jersey Attorney General Deborah 
T. Poritz to Senator Robert C. Smith, signed by 43 attorneys 
general, at 2 (Apr. 27, 1995) . 
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provide for such delegation, and we are generally pleased with 
the bill's relatively streamlined delegation process. We 
strongly support that aspect of the bill. However we have 
several comments on the details of the state role title. 

A. Delegation Process 

Section 201(a) of SCAA would provide for EPA to delegate 
CERCLA authorities to qualified states.’ The delegation 
provisions would afford states considerable flexibility to 
receive comprehensive delegation, delegation for particular 
sites, or delegation for certain phases of cleanup. 

We support the bill's flexibility. We nevertheless have 
some comments on these provisions. First, although the bill 
includes a variety of delegation options, it does not expressly 
allow delegation of a portion of a Superfund site, such as an 
operable unit. Such an approach would allow federal and state 
agencies to malce the most efficient use of their collective 
resources . 

Second, and most importantly, the bill does not provide for 
authorization of a state program as an alternative to delegation. 
Other federal environmental statutes, such as RCRA,“ allow EPA to 
authorize qualified states to implement their own program in lieu 
of the federal program.® Authorization would allow states with 
successful, effective cleanup programs to implement those 
programs at all sites, including NPL sites, within their borders. 
Last year, we proposed statutory language providing for state 
authorization for the Committee's consideration . We continue 
to recommend such a provision. 

B. Preen^tion of State Lav 

Section 201(a) of SCAA would require a state that has 
received partial delegation to perform its delegated authority 
"in the same manner" as would EPA.” It would allow a state that 
has received comprehensive delegation to select a remedial action 
that is more costly than that required under the revised remedy 


’ S. 8 § 201(a) (proposed § 130 of CERCLA). 

* The Resource Conservation and Recovery Act, formally 
called the Solid Waste Disposal Act, 42 U.S.C. § 6901-6992k. 

® RCRA § 3006(b), 42 U.S.C. § 6926(b). 

Letter from Washington Attorney General Christine 0. 
Gregoire, New Jersey Attorney General Deborah T. Poritz, and 
Minnesota Attorney General Hubert H. Humphrey III to Senator John 
Chafee 1-3 (Feb. 27, 1996). 

” S. 8 § 201(a) (proposed § 130(d) (3) (A) of CERCLA) . 
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selection provisions, provided that the state pays the 
incremental costs of the remedy. Moreover, such a state would 
be precluded from recovering those costs under CERCLA or any 
other state or federal law.” 

We object to these provisions, which we view as 
inappropriately preempting state law. These provisions are 
particularly troublesome for those states that are most likely to 
qualify for delegation because of their demonstrated success in 
implementing their own cleanup programs. These state cleanup 
programs have succeeded based upon remedy selection and liability 
provisions chosen by the states to meet the needs and desires of 
their citizens for adequate protection of health, safety and the 
environment areas in which states have traditionally exercised 
significant authority. These programs are fully capable, as 
currently implemented, to take over cleanup of NPL sites. 
Requiring states with highly successful cleanup programs to 
change their liability and cleanup standards to fit the federal 
mold is both unnecessary and wasteful. 

III. C(»4MUNITY PARTICIPATION (TITLE III) 

Although NAAG has not taken a position on this issue, we in 
New Mexico generally support efforts to increase public 
Participation in the Superfund process. We support statutory 
provisions for the establishment of community response 
organizations. We also support expanding the program for 
technical assistance grants. We are concerned, however, that the 
community participation provisions are much too complex. Because 
community groups have very limited financial and legal resources, 
the provisions of this title should be especially simple and 
straightforward. We urge the Subcommittee to greatly simplify 
the community participation provisions. 

IV. SELECTION OF REMEDIAL ACTIONS (TITLE IV) 

Although NAAG has not taken an official position on remedy 
selection issues, we in New Mexico are very concerned that the 
proposed remedy selection provisions of S. 8 would result in 
cleanups that are less than adequate to protect public health and 
the environment. We are particularly concerned over how these 
provisions would apply to groundwater cleanups. We strongly urge 
the Subcommittee to reconsider these proposals. 

A. R&nsdy Sslectioa St^adazds 

Perhaps no other part of the bill represents such a complete 
rewrite of CERCLA as does Title IV. Sections 121(a), 121(b), and 
121(d) of current law would be stricken in their entirety. They 


” S. 8 § 201(a) (proposed § 130 (d) (3j (B) ( ii ) ( I ) of CERCLA). 

” S. 8 § 201(a) (proposed § 130 (d) (3) (B) (ii) (II) of 
CERCLA) . 
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would be replaced by a very complex, confusing, and lengthy new 
subsection. The result would be a great deal of uncertainty and 
disagreement, and new rounds of transaction costs incurred in 
interpreting the new provisions. 

1. General Cleanu p gj-anHa-rrig The bill requires 
remedial actions to be selected based on a multiplicity of 
different and potentially conflicting criteria. Under section 
402 of SCAA,*‘ a remedy must meet the goals of protecting human 
health and the environment as set forth in one provision of the 
bill; comply with applicable federal and state laws as set forth 
in another provision of the bill; be based on a facility-specific 
risk evaluation as set forth in another provision of the bill; be 
based on the remedy selection criteria set forth in another 
provision of the bill; and meet the requirements on technical 
impracticability set forth in yet another provision of the bill. 
Additionally, the remedy must be based on actual or planned or 
reasonably anticipated future land use as set forth in still 
another provision of the bill. 

These provisions are very poorly integrated and terribly 
convoluted. Meeting all these assorted requirements would place 
an enormous burden on the decisionmaker. Even more troubling, 
there is no way to resolve the inevitable conflicts among the 
various requirements. For example, applicable state cleanup 
standards might require cleanup of contaminated soil to one 
level, while a facility-specific risk assessment might mandate a 
very different level. Similarly, applicable state standards 
might require cleanup of groundwater to a certain level 
regardless of its actual or anticipated use. Which of the bill's 
requirements would control in these and countless other 
situations? Emphatically, the result of these provisions would 
not be to streamline the cleanup process, contrary to one of the 
primary goals of reauthorization which we all share. 

2. Conaidaration o£ Costs. Section 402 of the bill 
would require selection of "a cost-effective remedial action."'^ 
We agree that remedial actions should be cost-effective, as is 
required under current law.*® The bill's requirement is a 
significant improvement over S. 1285, which required selection of 
"the most cost effective remedial action," language that we 
opposed. We appreciate the Subcommittee making this revision. 


S. 8 § 402 (1) (proposed § 121(a) (1) (A) of CERCLA) . 

S. 8 § 402 (1) (proposed § 121(a) (1) (A) of CERCLA). 

*® CERCLA § 121(a), 42 O.S.C. § 9621(a) ("The President 
shall select appropriate remedial actions . . . which provide for 

cost-effective response"). 
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However, the bill would eliminate from current law the 
requirement for consideration of the potential for future 
remedial action costs if the remedial action fails.” Moreover, 
the bill does not clearly require consideration of life cycle 
costs, including long-term operation and maintenance.” We are 
concerned that the bill would place too much emphasis on short- 
term costs, without providing for adequate consideration of long- 
term costs. This concern is magnified by the bill's increased 
reliance on "institutional and engineering controls" — meaning 
containment remedies (discussed below) which have greater long- 
term costs. 

3. Consideration of Future Land Haa. Sections 402 
and 403 of the bill provide for consideration of the "actual or 
planned or reasonably anticipated future use of land or water 
resources" in remedy decisions. We are puzzled, however, as to 
how this consideration would be applied under the bill. It is 
not clear whether the provision is intended to be a controlling 
factor in selecting remedial actions, or simply another factor 
that the decisionma)cer must consider and balance against other 
competing factors. 

We believe that future land use should be a factor in 
selecting remedial actions, but not a controlling one. The 
statute should not require that all cleanup decisions be strictly 
based on the most probable future land use. EPA, or a delegated 
state agency, should be allowed the flexibility to consider less 
likely but plausible future land uses. The Love Canal property, 
it should be remembered, was used for the disposal of some 22,000 
tons of chemical waste in the 1940's and 1950's, yet it 
eventually became a residential neighborhood and public school.” 
EPA or a state agency should also be allowed to compare the 
relative costs of more complete cleanup free of any institutional 
controls versus the costs of a less complete cleanup 
necessitating long-term institutional controls. Otherwise, an 
inflexible requirement might prohibit EPA or a state agency from 
conducting a more stringent cleanup even when the added cost of 
doing so was limited, the cost of maintaining long-term oversight 
was substantial, and the risk that institutional controls might 


” CERCLA § 121(b) (1) (F) , 42 O.S.C. § 9621(b) (1) (F) . 

” See CERCLA § 121(b) (1) (E) , 42 O.S.C. § 9621(b) (1) (E) . 

” United States v. Hooker Chems. S Plastics Corp., 722 F. 
Supp. 960, 961-62 (W.D.N.Y. 1989). 
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fail was significant.^” 

4. Containment Versus Ti-«»a-i-in«»n<r Section 402 of SCAA 
would completely eliminate the preference for remedial actions 
that treat hazardous substances to "permanently and significantly 
reduce the volume, toxicity or mobility of" such substances, as 
required under current law.^” The bill omits any provisions for 
treatment even for "hotspots," a provision included in the 1994 
bill.”^ The bill further discourages treatment remedies by 
expressly requiring remedial actions based on "institutional 
controls" and "engineering controls" — meaning containment 
remedies — to be considered on an equal basis with treatment 
remedies . 

Congress added the preference for treatment remedies in the 
198 6 SARA amendments.”* Congress then recognized that 
containment remedies, such as caps, liners, and slurry walls 
designed to contain hazardous substances in place, often do not 
work.”” As Senator Chafee noted at the time, "a major goal" of 
these 1986 provisions was to "establish a statutory bias toward 
the implementation of permanent treatment technologies and 
permanent solutions whenever they are feasible and achievable."”” 


”” See George Wyeth, Land Use and Cleanups: Beyond the 
RhetoriCf 26 Envtl. L. R,,. 10,358 (July 1996). 

”” CERCLA S 121(b), 42 U.S.C. § 9621(b). 

”” S. 1834, 103d Cong., 2d Sess. § 502 (Aug. 19, 1994). 

”” S. 8 § 402(1) (proposed § 121(a)(5) of CERCLA). 

”* The Superfund Amendments and Reauthorization Act of 1986, 
Pub. L. No. 99-499, 100 Stat. 1613 (Oct. 17, 1986) . 

”” In 1985 the Congressional Office of Technology Assessment 
criticized EPA for showing "a consistent bias toward containing 
waste," although " [c] ontainment structures can only temporarily 
reduce the inflow of water into the waste or retard the migration 
of contaminants from the site." Congressional Office of 
Technology Assessment, Superfund Strategy 226-27 (Apr. 1985). 
Similarly, in 1986, the General Accounting Office reported on 
several findings of serious problems with containment 
technologies. General Accounting Office, EPA's Consideration of 
Permanent Cleanup Remedies 9-10 {GAO/RCED-86-178BR) (July 7, 

1986) . 

”” 132 Cong. Rec. 28,438 (Oct. 3, 1986) (statement of Sen. 
Chafee) . 
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We believe it would be inappropriate to place remedies that 
merely contain hazardous substances, or that limit access to 
hazardous substances with a fence or a deed restriction, on equal 
footing with remedies that actually clean up hazardous 
substances. Clearly, total and permanent elimination or 
immobilization of hazardous substances is of far greater benefit 
to the local community and to society at large. The environment 
is restored, future health threats are eliminated, and property 
is opened up for development or other useful purposes. These 
benefits must be taken into consideration. 

Furthermore, containment remedies require greater 
expenditures for long-term monitoring and operation and 
maintenance than do treatment remedies. Containment remedies are 
much more prone to failure than treatment remedies, as Congress 
recognized even in 1986. We fear that years after this bill is 
passed, when the Superfund program has been phased out of 
existence and the responsible parties have left town or gone out 
of business, the states will be left to bear the brunt of the 
costs of monitoring, of operation and maintenance, and of 
repairing many failed containment remedies. 

5. Protection of Unman Health. The bill would 
substantially rewrite current law on protection of human health. 
Section 402 of the bill provides that a remedial action must 
protect human health by reducing the risk from nonthreshold 
carcinogenic hazardous substances to a one in 10,000 to one in 
1,000,000 (10"^ to 10'*) lifetime cancer risk,” and reducing the 
risk from threshold carcinogenic and noncarcinogenic hazardous 
substances to a hazard index not exceeding one.^® This provision 
would seriously weaken the standards for protection of human 
health as compared to current law set forth in the 1990 National 
Contingency Plan ("NCP"). 

The NCP provides that risk from known or suspected 
carcinogens should be reduced to a one in 10,000 to one in 
1,000,000 lifetime cancer risk, and that the one in 1,000,000 
risk level "shall be used as the point of departure."®® The NCP 
also provides that risk from noncarcinogens should be reduced so 
that "the human population, including sensitive subgroups, may be 
exposed without adverse effect . . . , incorporating an adequate 
margin of safety."®" Moreover, these standards apply in addition 


S. 8 § 402(1) (proposed § 121 (a) ( 1 ) (B) ( i ) ( I ) of CERCLA) . 

S. 8 § 402 (1) (proposed § 121 (a) ( 1 ) (B) ( i ) ( II ) of CERCLA). 

40 C.F.R. § 300.430 (e) (2) (i) (A) (2) . 

40 C.F.R. § 300.430(e) (2) (i) (A) (1) . 


30 
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to applicable or relevant and appropriate requirements ("ARAR's”) 
which are often more protective.^' 

The result of this amendment, we fear, will be that the one 
in 10,000 risk level for carcinogens will normally be applied; 
the effects of suspected carcinogens will not be considered; a 
less protective standard for noncarcinogens will be applied; the 
effects of noncarcinogens on sensitive subgroups, such as 
children and pregnant women, will not be considered; and no 
margin of safety for noncarcinogens will be incorporated. 
Consequently, remedial actions will be selected that are much 
less protective of human health. 

6. Protection of tha Environment. The bill states in 
much simpler terms the goal of protection of the environment than 
did S. 1285. It provides that a remedial action must protect the 
environment by protecting ecosystems from significant threats to 
their sustainability resulting from releases of hazardous 
substances.'^ We appreciate that the Subcommittee has deleted 
from S. 8 the various confusing and circular definitions of 
"ecosystem" contained in S. 1285," as we had suggested. 

7. Protection of Groundwater. The bill's goal for 
protection of groundwater actually does little to protect 
groundwater per se. It provides that a remedial action must 
protect groundwater by preventing or eliminating "actual human 
ingestion" of water contaminated with hazardous substances in 
excess of maximum contaminant levels set under the Safe Drinking 
Water Act.''' This goal addresses protection of human health, not 
protection of groundwater; groundwater could remain severely 
contaminated so long as no one drinks it. 

8. Compliance with Ap p'^ i a T.aMit . Section 402 (1) 
of SCAA would require remedial actions to comply with the 
substantive requirements of all applicable state and federal 
environmental and facility siting laws." The bill would also 
eliminate from current law the requirement that remedial actions 
comply with all "relevant and appropriate requirements."'* 


"40 

" S. 

" S. 
(proposed 

S. 

" S. 


C.F.R. § 300.430(e) (2) (i) (A) . 

8. § 402(1) (proposed § 121(a) (1) (B) (ii) of CERCLA) . 

1285, 104th Cong., 2d Sess. § 401 (Mar. 21, 1996) 

§ 101 (43) -(47) of CERCLA). 

8 § 402(1) (proposed § 121 (a) ( 1 ) (B) ( iii) of CERCLA). 
8 § 402(1) (proposed § 121(a) (1) (C) (i) of CERCLA) . 
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CERCLA § 121 (d) (2) (A) , 42 U.S.C. S 9621 (d) (2) (A) . 
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Further, the bill would eliminate from current law the 
requirement that remedial actions attain cleanup of groundwater 
to maximum contaminant level goals {"MCLG's") set under the Safe 
Drinking Water Act and water quality criteria set under the Clean 
Water Act.^’ 

We are very pleased that the bill retains applicable state 
and federal requirements, which we view as a major improvement 
over S. 1285 as it was originally introduced. “ We generally do 
not object to the elimination of "relevant and appropriate 
requirements," which would serve to streamline the remedy 
selection process. We are very troubled, however, by the 
elimination of the requirement in current law that cleanup must 
attain MCLG's and water quality criteria. MCLG's, and the less 
stringent maximum contaminant levels ("MCL's") also set under the 
Safe Drinking Water Act, are drinking water standards, not 
cleanup standards. Water quality criteria similarly are not 
cleanup standards. Thus, although these standards and criteria 
are relevant and appropriate, they are not clearly applicable. 
Under the bill, MCL's and MCLG's would not govern groundwater 
remediation, and water quality criteria would not govern surface 
water remediation, unless they were adopted as cleanup standards 
under state law. We believe this is a serious flaw in the bill. 

In addition, as explained above, it is not clear how the 
requirement for compliance with applicable standards meshes with 
the requirement for a facility-specific risk assessment, or the 
requirement to consider future land use. If, for example, 
cleanup levels determined by a risk assessment would preempt any_ 
conflicting applicable cleanup standards, we would strongly 
object . 

9. State Aocantanca. Section 402 of the bill lists 
several factors to be considered in remedy selection.^’ Although 
the listed factors include acceptance of the remedial action by 
the affected community, they do not include acceptance by the 
state. Under current law, acceptance by both the community and 


” Id. 

See S. 1285, 104th Cong., 1st Sess. § 402(1) (Sept. 29, 

1995) 

(proposed section 121(a)(5) of CERCLA) , which provided that a 
remedial action "shall not be required to attain any standard 
that . . . would be legally applicable under any other Federal or 
State law." 

” S. 8 § 402(1) (proposed § 121(a)(1)(D) of CERCLA). 
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the state are factors to be considered in remedy selection. ““ We 
see no reason for this omission; we believe state acceptance 
should be retained as a factor. 

10. Technical oaH jlitv. The bill would add 

several new provisions governing the determination that a 
remedial action is technically impracticable to implement. Many 
of these provisions apply particularly to remediation of 
contaminated groundwater. Most significantly, for groundwater 
remedies the bill would require that technical impracticability 
be determined, prior to implementation of the remedy, based on 
projections or modelling. 

We are concerned that this provision will foreclose taking 
any action to reduce groundwater contamination if a modelling 
study shows that it is technically impracticable to attain 
applicable cleanup standards. Under current law, EPA generally 
makes a finding of technical impracticability of a groundwater 
remedy only after a "pump and treat" remedy has been largely 
implemented and contaminants have been reduced to asymptotic 
levels — that is, until continued pumping no longer appreciably 
reduces contaminant concentrations. Such levels are usually much 
lower than the original concentrations. Under the bill's 
provisions, EPA or a delegated state would make an initial 
finding of technical impracticability and no further cleanup 
would be required. Moreover, the provision seems inconsistent 
with other provisions of the bill, that require EPA to select a 
technically practicable remedy that most closely achieves cleanup 
standards . 

H. Groundwater . As with the general standards for 
remedy selection, section 402 of the bill provides a multitude of 
poorly integrated and potentially conflicting standards for 
groundwater remedies." In many cases, it would be virtually 
impossible to comply with all of the bill's cleanup requirements. 

Furthermore, although the bill's groundwater provisions 
represent an improvement over S. 1285, we are nevertheless very 
concerned that the bill would fail to adequately protect 
groundwater. Several of its provisions are particularly 
troubling. First, as mentioned above, the bill would eliminate 
the requirement that groundwater remedies must attain MCLG's, or 


40 C.F.R. § 300.430(e) (9) (iii) (G) and (H) . 


S. 8 § 402(1) (proposed § 121(a) (4) (D) (ii) (II) of 


CERCLA) . 


S. 8 § 402(1) (proposed § 121(a)(2)(A) of CERCLA). 
S. 8 § 402(1) (proposed § 121(a)(4)(A) of CERCLA). 
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even MCL's. Second, the bill places unnecessary emphasis on 
natural attenuation, dilution, dispersion, and biodegradation. 
Third, as also mentioned, the bill allows a finding of technical 
impracticability for remediation of groundwater contamination to 
be based merely on modelling, and, once such a determination is 
made, no measures to reduce the contamination are necessary. 
Finally, the bill suggests that where restoration of contaminated 
groundwater is technically impracticable, point-of-use treatment 
devises — meaning filters under the sink — are all that is 
needed. 

12. Five-Iear Review. Section 402(2) of SCAA would 
retain the five-year review requirement in section 121(c) of 
CERCLA.“ Under this provision, after implementation of a 
remedial action which leaves hazardous substances in place, EPA 
must review the remedy every five years to ensure that human 
health and the environment are protected. S. 1285 would have 
extended this the review period to every seven years, and we are 
pleased that the five-year review period would be retained under 
S. 8.*^ 

B. Remady Selection Procednxea 

1. PamoHial Action Plan. Section 404 of SCAA would 
completely rewrite the remedy selection procedures in the current 
NCP.‘® The bill would replace the record of decision process 
with a "remedial action plan" to be prepared by EPA or presumably 
an authorized state, or by the potentially responsible parties. 

It would also seriously limit agency oversight of response 
actions conducted by responsible parties. 

We are quite troubled by these revisions. We do not believe 
they are necessary. EPA promulgated the current NCP based on 
considerable public comment and careful consideration. It was 
largely upheld by the court of appeals." We believe its 
procedures are working reasonably well. We are concerned that 


“ 42 U.S.C. § 9621 (c) . 

" Significantly, the General Accounting Office recently 
concluded that EPA's five-year review had discovered and 
corrected serious problems with a number of remedial actions in 
the operation and maintenance phase, and that EPA has a 
significant backlog of such reviews. General Accounting Office, 
Superfund: Operation and Maintenance Activities Will Require 
Billions of Dollars 10-11 S Appendix III (GAO/RCED-95-259) (Sept. 
29, 1995) . 

“ See 40 C.F.R. §§ 300.430 and 300.435. 

" Ohio V. EPA, 997 F.2d 1520 (D.C. Cir. 1993). 
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the bill's revisions would result in unnecessary delay and 
transaction costs. EPA, state agencies, and remediation 
contractors would need to learn and interpret the lengthy new 
rules. EPA would be required to conduct a long and tedious 
process of wholesale revisions of the NCP. The NCP revisions, 
unquestionably, would be challenged and litigated. 

Moreover, although we recognize that the provisions have 
been improved somewhat, consistent with our comments on S. 1285, 
we are still very troubled by the substance of the bill's 
procedures. It provides that the responsible parties would 
prepare the remedial action plan by which the remedy is 
selected.** Furthermore, it would significantly limit EPA or 
state oversight over development and implementation of the 
remedial action. The bill would limit agency review and approval 
to the work plan, the "facility evaluation," the proposed and 
final remedial action plan, and the remedial design.** For the 
most important of these items, the remedial action plan, agency 
oversight would still be quite limited; the bill provides that 
the remedial action plan must be approved unless it fails to 
contain certain minimal information, or does not meet the 
requirements of revised section 121 (a). Moreover, if the 
agency fails to disapprove a proposed remedial action plan within 
180 days after it is submitted, it is automatically considered 
approved. ** 

We continue to object to these provisions. EPA and 
analogous state agencies have a statutory responsibility to 
protect the health and environment of their citizens. The 
responsible parties have no such responsibility; indeed, in many 
instances the responsible parties' financial interests are 
inconsistent with protection of health and the environment. 
Moreover, the responsible parties often are not technically 
qualified to select the remedial action or to implement it 
without careful oversight. Further, continuous agency oversight 
and review enables the responsible parties to work cooperatively 
with the agency to ensure that the final work plans will be 
acceptable, thus avoiding costs and delays as unqualified 
responsible parties are forced to go back to the drawing board. 

It is therefore critical in our view that the responsibility 
to select the remedial action remain with EPA or the authorized 


S. 8 

§ 

404 

(proposed § 

133(a) (1) (D) 

of 

CERCLA) . 

S. 8 

§ 

404 

(proposed § 

133Ca) (1) (C) 

of 

CERCLA) . 

S. 8 

§ 

404 

(proposed § 

133(b) (5) (F) 

(i) 

of CERCLA) . 

S. 8 

§ 

404 

(proposed § 

133(b) (5) (F) (ii) 

of CERCLA) 
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state agency, and that responsible party response actions be 
subject to thorough agency oversight. Moreover, while we do not 
favor unnecessary delay in selecting remedial actions, we believe 
it is bad public policy to require that a defective remedial 
action plan is automatically approved, and may be unilaterally 
implemented by the responsible party, if the agency does not 
disapprove it within 180 days. 

2. Preenfo Tf-mont , Raviaw. We are very pleased that 
the bill would retain the bar in current law on preenforcement 
review. This provision in CERCLfl limits litigation and allows 
remedial actions to proceed expeditiously. We view the retention 
of this provision as a major improvement over S. 1285, and we 
appreciate the Subcommittee's consideration of our comments on 
the issue. 

C. Transition 

Section 406 of the bill would require EPA to reopen final 
remedy decisions made prior to the bill's enactment, and to re- 
examine such decisions applying the bill's new remedy selection 
standards. The bill would require EPA to reopen decisions for 
sites for which the Record of Decision ("ROD") has been signed; 
sites for which the remedial design has been completed; and, 
under certain circumstances, even sites for which the 
construction has been completed and operation and maintenance is 
underway. 

We are very troubled by this requirement. It would divert 
EPA resources to reviewing remedial decisions at a great many 
sites for which a ROD has been signed but the remedy is not yet 
complete. The requirement would also delay cleanup at many of 
these sites. In New Mexico, for example, which has thirteen NPL 
sites, cleanup for at least three of those sites would likely be 
delayed by this requirement. 

It is significant to note that the 1986 SARA amendments, 
which then established new and more stringent cleanup standards, 
applied those new standards only to ROD'S signed after the date 
those amendments were enacted. Section 121(b) of SARA expressly 
provided that the new cleanup standards of section 121, added by 
SARA, did not apply to any ROD signed before the date of 
enactment. It further provided that such standards applied only 
"to the maximum extent practicable" to ROD'S signed during the 
thirty-day period immediately following enactment.®* 


CERCLA § 113(h), 42 U.S.C. § S613 (h) . 

“ S. 8 § 406 (proposed § 135 of CERCLA) . 

Pub. L. No. 99-499, 100 Stat. 1613, 1678 (Oct. 17, 1986) 
(section 121(b) of SARA was not codified in CERCLA). 
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We strongly oppose section 406, and recommend that It be 
deleted in favor of a provision similar to that in section 121(b) 
of SARA. 

V. LIABILITY (TITLE V) 

A. "Retroactive” Liability 

We strongly support retention of so-called "retroactive" 
liability, as we have repeatedly stated. The term 
"retroactive" liability, we should point out, is in our view a 
misnomer. CERCLA imposes liability on responsible parties for 
past disposal activities resulting in current, ongoing, 
uncontrolled releases of hazardous substances. “ We commend the 
Subcommittee for largely retaining in the bill liability based on 
pre-enactment disposal activities. 

B. Exenptions From Liability for Certain Parties 

SCAA contains an assortment of new exemptions from CERCLA 
liability. We generally support limitations on liability for 
small contributors, such as de minimis and de micromis parties, 
and generators of municipal solid waste. We believe, however, 
that many of the exemptions in SCAA are overly broad and poorly 
defined. We are also concerned that these exemptions may place a 
serious burden on the Fund. 

Furthermore, it is important to emphasize that EPA is 
dealing effectively with the issue of fairness to small parties. 
It is proceeding aggressively with de minimis settlements, having 
now settled the liability of over 14,000 such parties. It has 
also implemented a policy for quickly addressing the liability of 
truly de micromis parties. Through de minimis and de micromis 
settlements, these parties attain a degree of finality that is 
not possible under a statutory exemption. We support EPA's 
efforts to address the liability of these parties, and anticipate 
that delegated states will follow EPA's lead. We therefore 
believe many of the proposed statutory exemptions may be 
unnecessary. 

1. Municipal Solid Waste. Section 501(b) would 
exempt from liability generators and transporters of municipal 


” E.g., Hearings on S. 1285, supra note 2, at 700 
(statement of Washington Attorney General Christine O. Gregoire); 
letter from New Jersey Attorney General Deborah T. Poritz to 
Senator Robert C. Smith, signed by 43 attorneys general, at 2 
(Apr. 27, 1995). 

See, e.g.. United States v. South Carolina Recycling & 
Disposal, Inc., 653 F. Supp. 984, 996 (D.S.C. 1984), aff'd sub 
nom. United States v. Monsanto Co., 858 F.2d 160 (4th Cir. 1988), 
cert, denied, 490 U.S. 1106 (1989). 
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solid waste.” Because municipal solid waste is inherently less 
hazardous than Industrial waste, we agree with the concept of 
limiting liability for the disposal of municipal solid waste. We 
have no comments on this exemption at this time. 

2. Da Min-imi a Parties. Section 501(b) of SCAA would 
also exempt from liability certain "de minimis" parties that 
contributed less than specified quantities of waste to a site.^® 
This exemption would apply to parties that contributed less than 
one percent of the total volume sent to a site, or less than 200 
pounds or 110 gallons of waste materials sent to a site.®® 

We have generally supported revisions that would ma)ce it 
easier for EPA or a delegated state to enter into de minimis 
settlements. We have also supported an exemption for truly de 
micromis parties that sent minuscule quantities of waste to a 
site. We believe, however that the determination of de minimis, 
or de micromis levels should be left to the discretion of EPA or 
the delegated state on a site-by-site basis. We are therefore 
troubled by the provisions exempting from liability parties that 
sent no more than certain specified volumes of waste; in many 
cases these volumes would be most inappropriate. 

First, at many sites one percent of the total volume of 
waste represents a tremendous quantity of hazardous waste. For 
example, 21 million gallons of waste were disposed of at the 
Hardage site in Criner, Oklahoma. Under this bill the de minimis 
level for Hardage would be 210,000 gallons of liquid hazardous 
waste! We do not believe such a large quantity of waste should 
qualify for an exemption. Moreover, at many sites, no parties 
sent more than one percent of the total. The exemption would 
thus swallow the liability rule. The one percent level also 
fails to account for toxicity, mobility, and other hazardous 
characteristics that are, in some cases, very significant. 

Second, at many sites 200 pounds or 110 gallons represents a 
very substantial proportion of the total. For example, under 
this exemption a party improperly disposing of 110 gallons of 
trichloroethylene (TCE) , a common industrial solvent, would be 
exempt from liability. Yet 110 gallons of TCE can contaminate 16 
billion gallons of pure drinking water at a concentration of 10 
micrograms per liter, which is twice the health-based MCL of 5 
micrograms per liter set under the Safe Drinking Water Act. 

Again, we believe exempting such a party would be inappropriate. 

Moreover, the "de minimis" levels of liquid and solid wastes 
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established in the proposal are incongruous. Assuming a density 
of water (most hazardous liquids will have a density fairly close 
to that of water), 110 gallons of liquid weighs 880 pounds. 

Thus, a much higher quantity of liquid hazardous waste (880 
pounds) than solid hazardous waste (200 pounds) would qualify for 
the exemption'. Yet liquid hazardous waste is likely to be much 
more mobile in the environment, much more bioavailable, and much 
more difficult and expensive to remediate. 

3. Small Baslnessas. Section 501(b) would also 
exempt "small" businesses with 30 or fewer employees or earning 
less than $3 million annual gross revenues per year.®" The 
exemption would apply only to liability for response costs 
incurred after the date of enactment of SCAA. 

We foresee several difficulties in attempting to determine 
whether a business qualifies for this exemption. For example, 
the number of employees may fluctuate. It is not clear whether 
part-time employees, seasonal employees, contract employees, and 
even managers should be included. Moreover, an accountant can 
usually provide several different figures for gross revenues, 
using different but accepted accounting methods. Thus, we fear 
that interpretation and implementation of this exemption would be 
quite troublesome. 

Further, under long-standing EPA and state policy, a 
responsible party's ability to pay is taken into consideration in 
entering cleanup and cost recovery settlements. We believe this 
is sound policy. While we are certainly sympathetic to the 
plight of small businesses potentially liable under CERCLA, we 
believe this problem is better addressed through consideration of 
ability to pay, use of de minimis settlements, and providing for 
a (more limited) de micromis exemption. 

4. "Codispoaal" Landfills. Section 504(b) would 
create a broad exemption for parties that sent wastes to so- 
called "codisposal landfills — defined as landfills at which 
municipal solid waste is a "substantial portion" of the total 
volume of waste disposed.** Section 504(b) would also cap the 
liability of the owners and operators of codisposal sites at 
various levels, depending on whether the landfill is owned and 
operated by a small municipality, a large municipality, or a 
private party. “ 

We have several serious concerns with this exemption. 

First, it is not clear what is meant by a "substantial portion" 
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of the total volume of waste. Arguably, a substantial portion 
could be as little as one percent, or as much as fifty-one 
percent. Second, we question whether such an exemption is 
necessary, given the exemption for disposal of municipal solid 
waste. Third, we believe this exemption is far too broad. A 
great many industrial waste and hazardous waste landfills 
accepted substantial quantities of municipal solid waste. The 
parties responsible for the disposal of industrial and hazardous 
wastes at these landfills should not receive a blanket exemption 
from CERCLA liability simply because some municipal solid waste 
was also disposed of at the landfill. Such an exemption would 
inappropriately shift the cost of cleaning up these landfills 
from the responsible parties to the taxpaying public. 

5. Recvclers . Section 510 of SCAA would create a 
broad and complex new exemption for "recycling" activities.®^ It 
would limit generator and transporter liability for transactions 
involving the recycling of scrap glass, paper, plastic, rubber, 
textile, metal, and spent batteries, including spent lead-acid 
batteries. Scrap metal would include metal byproducts, including 
slag, skimming, or dross, and probably also including mine 
tailings . 

While we agree that recycling activities should be 
encouraged, we are nevertheless troubled by this exemption. We 
believe the exemption is particularly inappropriate as it applies 
to spent lead-acid batteries. Such batteries contain large 
quantities of lead, an especially toxic substance, as well as 
smaller quantities of cadmium and other heavy metals. Much of 
the lead in these batteries is in the form of lead oxide and lead 
sulfate, compounds that are relatively mobile and bioavailable in 
the environment. Moreover, the sulfuric acid in these batteries 
(which has a pH approaching 0) greatly enhances the solubility 
and mobility of these metals. Furthermore, the battery 
reclaiming industry has a woefully poor record for compliance 
with environmental laws.®* The industry has also created a large 


S . 8 § 510 (proposed §§ 101(47) and (48) and 107 (w) of 
CERCLA) . 

®* See, e.g.. United States v. ILCO, 32 Env't Rep. Cas. 

(BNA) 1977 (N.D. Ala. 1990) (imposing a civil penalty of $3.5 
million on ILCO, a secondary lead smelter in Leeds, Alabama, and 
its president, Diego Maffei, for violations of RCRA and the Clean 
Water Act); United States v. Sanders Lead Co., No. 89-T-1123-N 
(1989 M.D. Ala. filed Oct. 1989); In re Refined Metals Corp., ERA 
RCRA Docket No. 90-01-R (administrative complaint filed Sept. 4, 
1990); In re Ross Metals, Inc., ERA RCRA Docket No. 90-03-R 
(administrative complaint filed Sept. 4, 1990). 
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number of Super fund sites.*^ 

The bill would place certain limitations on the exemption 
for spent batteries. For several reasons, however, the 
limitations may not work as intended. First, the bill provides 
that the exemption for spent lead-acid batteries would only apply 
if the person was in compliance with a standard established by 
EPA under RCRA governing the management of such batteries. “ EPA 
has promulgated regulations under RCRA governing the management 
of spent lead-acid batteries.*’ In states with RCRA 
authorization, however, the state regulations, not the federal 
regulations, would be applicable. Hence, in most states, there 
would be no applicable standard set by EPA. Second, the 
secondary lead smelter industry has repeatedly argued that the 
RCRA regulations — under either federal or state authority — do 
not apply to spent batteries. These batteries, the industry 
argues, are raw material; they are not discarded, and thus not 
solid wastes and not subject to regulation under RCRA.*® 

Finally, the lead components of spent lead-acid batteries would 
also fall within the definition of "scrap metal." The 
limitations on the exemption for scrap metal is significantly 
less stringent than the limitations on the exemption for spent 
batteries. As the exemptions are currently drafted, a person 
recycling the lead from spent lead-acid batteries could take 
advantage of the less stringent limitation for scrap metal. 

We are also very concerned by the scrap metal exemption as 
it applies to "byproducts" such as slag. Slag from smelters, 
which may contain high levels of lead and other heavy metals, has 
often been "recycled" as fill material creating serious 
environmental problems. Moreover, the exemption could be 
interpreted to cover mine tailings, which have similarly been 
"recycled" as fill material. 

We urge the Subcommittee to narrow the recycling exemption. 


** E.g., ILCO, Leeds, Alabama; Sapp Battery, Cottondale, 
Florida; Prestolite Battery, Vincennes, Indiana; Cal West Metals, 
Socorro County, New Mexico; Marathon Battery, Cold Springs, New 
York; C&R Battery, Chesterfield County, Virginia. 

“ S. 8 § 509(b) (proposed § 107 (w) (5) (A) (ill) of CERCLA) . 

" 40 C.F.R. Part 266, Subpart G. 

See, e.g.. United States v. ILCO, Inc., 996 F.2d 1126 
(llth Cir. 1993) (rejecting defendants' arguments that the lead 
components reclaimed from spent lead-acid batteries are "raw 
materials" not subject to regulation under RCRA) . 
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particularly as it applies to spent lead-acid batteries, and to 
eliminate the exemption for metal byproducts. To address spent 
batteries, we would much prefer a more limited exemption for 
retailers of batteries that accept spent batteries from consumers 
for recycling and that are in compliance with applicable federal 
and state regulations. The exemption should be modelled on the 
service station dealer exemption in section 114(c) of CERCLA.^® 

At the very minimum, the exemption should be revised to address 
the issues we have raised. 

C . Allocation 

Section 503 of SCAA provides a lengthy procedure for the 
allocation of liability among responsible parties. The procedure 
would be required at all sites involving two or more parties.’” 
The bill requires ERA to promulgate regulations establishing the 
allocation procedures in greater detail. 

NAAG does not have an official position on the issue of 
allocation, as there is a wide range of views on the issue among 
the attorneys general. Nevertheless, last year we expressed 
serious reservations about the allocation provisions in S. 

1285,” and in 1994 we expressed similar reservations about the 
allocation provisions in S. 1834.’^ We have quite similar 
reservations about the allocation provisions in S.8. 

First, we continue to be concerned that the allocation 
procedure will be very time-consuming, and will inevitably result 
in delays in cleanup. On this issue, we are very pleased to see 
that S. 8 would reserve the agency authority to bring an 
enforcement action seelcing cleanup while the allocation procedure 
is pending. This reservation is a major improvement over S. 

1285, which would have expressly barred any such enforcement 
action. We believe the bill should go further, however, and 
expressly require ERA to proceed with notice, negotiations, and 
enforcement” independent of any allocation proceedings. 


”” 42 U.S.C. § 9614 (c) . 

” S. 8 § 503 (proposed § 136(a)(4) of CERCLA) . 

” Hearings on S. 1285, supra note 2, at 701-02 (statement 
of Washington Attorney General Christine 0. Gregoire) . 

” Superfund Reform Act of 1994: Hearings on S. 1834 before 
the Subcomm. on Superfund, Recycling, and Solid Waste Management 
of the Senate Comm, on Environment and Public Works, 103d Cong., 
2d Sess. 403-05 (Apr. 12, 1994) (statement of New Mexico Attorney 
General Tom Udall) . 

” See CERCLA § 122(e), 42 U.S.C. § 9622(e). 
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Second, although we are pleased to note that the bill's 
allocation procedures are significantly more flexible than those 
in S. 1285, we continue to believe the procedures are far too 
rigid. Under the bill, allocation would be mandatory for most 
sites, even if there are only two responsible parties. We 
believe the bill should allow EPS, and delegated states, maximum 
flexibility to determine whether or not to conduct an allocation, 
and how it should be conducted. 

Third, we are concerned that implementation of the 
allocation procedure would place a significant burden on EPA and 
delegated state agencies. Implementation is likely to entail 
considerable agency resources, at the expense of the more 
important goal of getting sites cleaned up. 

Fourth, the bill would require the allocation to be based on 
consideration of seven factors, commonly referred to as the "Gore 
factors," listed in the bill.’* These factors include the 
volume, toxicity, and mobility of the waste, and the culpability 
and cooperation of the responsible party. As the bill is 
written, the allocator would apparently be required to consider 
each of these factors, although doing so might add considerable 
delay to the allocation process. For example, at many sites the 
time and effort necessary for a thorough consideration of waste 
toxicity and mobility, rather than simply basing the allocation 
strictly on volume, may far outweigh the benefits obtained by a 
marginally more precise allocation.’^ The allocator should have 
the flexibility to make a determination to give little or no 
consideration to certain factors such as toxicity and mobility, 
and thus potentially save substantial time and resources. 

Finally, we question whether the allocation provision is 
really necessary. As previously discussed, EPA is aggressively 
addressing the liability of de minimis and de micromis parties, 
and we anticipate that the reauthorized statute will further 
limit the liability of such parties. These efforts will resolve 
or eliminate the liability of a great many small-stake parties 
that tend to bear a disproportionate share of transaction costs, 
particularly at large multi-party sites. Thus, the benefits of 
the bill's allocation provision will be of considerably less 
consequence. 

VI. FEDEKM. FACILITIES (TITLE VI) 


’* S. 8 § 503 (proposed § 136(g) of CERCLA) . 

See United States v. Hardage, 19 Chem. Waste Lit. Rep. 
(Andrews) 132, 136-37 (W.D. Okla. Sept. 22, 1989) (upholding 
EPA's decision not to consider toxicity in a settlement 
allocation, finding that the costs of considering toxicity "would 
be prohibitive") . 
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The states have a particular interest in the cleanup of 
federal facilities. As Congress recognized when it enacted SARA 
in 1986, federal facilities are "among the worst hazardous waste 
sites in the nation. Yet the federal government is relatively 
insulated from enforcement actions to compel cleanup. Where 
federal government agencies are the liable parties, EPA 
enforcement authority is at its weakest. Under the "unitary 
Executive” theory, long advocated by the U.S. Department of 
Justice, EPA cannot bring a judicial enforcement action against a 
sister federal agency.’’ Given EPA’s limited enforcement 
authority, state enforcement authority is of critical importance. 

A. Delegation frocedurea 

Section 601 of SCAA would provide for the transfer of 
Superfund authority for federal facilities to delegated states.’* 
We strongly support the concept of transfer of authority, as we 
have stated previously.’^ We nevertheless have a number of 
concerns with the bill's specific provisions. 

First, the bill would require that a state must have 
"demonstrated experience in exercising similar authorities" 
before the state can receive EPA authority over a federal 
facility. This requirement is quite vague — what is meant by 
"similar authorities"? — and goes beyond the requirements for 
delegation of authority over non-federal sites. We suggest that 
the provisions for the "transfer" to states of EPA authority over 
federal facilities should mirror the provisions for the 


H.R. Rep. No. 253, 99th Cong., 1st Sess., pt. 1, at 58 

(1985) . 

” As explained by then Assistant Attorney General for Land 
and Natural Resources Henry Habicht, the Department of Justice 
"has consistently taken the position that under our 
constitutional scheme, disputes of a legal nature between two or 
more executive branch agencies whose heads serve at the pleasure 
of the President are properly resolved by the President or by 
someone with authority delegated by the President." 

Environmental Compliance by Federal Agencies: Hearings Before the 
Subcomm. on Oversight and Investigations of the House Comm, on 
Energy and Commerce, 100th Cong., 1st Sess. 206 (Apr. 28, 1987) 
(statement of F. Henry Habicht II, Assistant Attorney General for 
Land and Natural Resources) . 

’* S. 8 § 601 (proposed § 120(g) of CERCLA) . 

E.g., letter from New Jersey Attorney General Deborah T. 
Poritz to Senator Robert C. Smith, signed by 43 attorneys 
general, at 3 (Apr. 27, 1995) . 
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"delegation" to states of CERCLA authority over other sites. 

Second, the bill would allow a state to receive transfer of 
authority over a federal facility only if the state first agrees 
to abide by the terms of any existing interagency agreement 
covering that facility. Many interagency agreements for federal 
facilities were negotiated and executed without state 
participation, however. We believe it would be inappropriate to 
force such terms on a state. 

Third, the bill does not expressly provide for transfer of 
authority over designated portions of federal facilities. At 
several sites, such as Rocky Flats in Colorado, state agencies 
are overseeing the cleanup of distinct portions of the larger 
facility, while ERA oversees the cleanup for the remainder of the 
facility. Such an arrangement allows for the maximum utilization 
of state and federal resources. 

B. Waivar of Sovereign Tmmni ty 

The bill does not include a clear waiver of the federal 
government's sovereign immunity from enforcement actions under 
CERCLA and state law. We have consistently advocated that a 
clear waiver of federal sovereign immunity be added to CERCLA. 

Under the ancient doctrine of sovereign immunity,” the 
federal government is immune from a lawsuit unless Congress has 
expressly waived the immunity. Although Congress has attempted 
to waive the sovereign immunity of the federal government from 
enforcement actions under CERCLA and analogous state law,” those 
attempts do not appear to have been entirely successful. The 
Supreme Court has interpreted waivers of federal sovereign 
immunity in environmental laws extremely narrowly, holding that 
such waivers must be "unequivocal," "construed strictly in favor 
of the sovereign," and "not enlarged beyond what the language 
requires."®’ Moreover, at least two federal district courts have 
held that the CERCLA waiver of sovereign immunity from actions 
under state law does not apply to liability based on prior 


E.g., letter from New Jersey Attorney General Deborah T. 
Poritz to Senator Robert C. Smith, signed by 43 attorneys general 
(Apr. 27, 1995); Hearings on S. 1834, supra note 72, at 405-06 
(statement of New Mexico Attorney General Tom Udall) . 

The doctrine of sovereign immunity derives from the 
ancient English common law maxim that "the King can do no wrong." 
See United States v. Nordic Village, Inc., 503 U.S. 30, 42-43 
(1992) (Stevens, J. dissenting) . 

See CERCLA S 120(a), 42 U.S.C. S 9620(a) . 

U.S. Dep't of Energy v. Ohio, 503 O.S. 607, 615 (1992). 
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ownership of the facility.®* As Senator Stafford remarked during 
the SARA debates, "no loophole, it seems, is too small to be 
found by the Federal Government."®® 

To ensure a complete waiver of federal sovereign immunity. 
Congress should revise the provision. Congress should add to 
CERCLA a waiver provision similar to that in RCRA as amended by 
the Federal Facility Compliance Act of 1992.®® Such a waiver was 
included in the 1995 House Superfund reauthorization bill.®® In 
addition. Congress should revise the waiver of federal sovereign 
immunity from actions under state law so that immunity from 
liability based on prior site ownership is clearly waived. 

C. Criminal Liability Section 602 of SCAA would create a 
limitation on criminal liability for officers, employees, and 
agents of the United States. Such persons would not be subject 
to criminal liability for failure to take a response action under 
any state or federal law unless such person failed to request 
adequate appropriations to pay for the response action, or unless 
adequate funds were appropriated to pay for the response 
action.®® 

We believe this provision is wholly unnecessary, and is 
likely to cause needless confusion. We suggest it be deleted 
from the bill. 

VII. NATDSAL RESOURCE DAMAGES (TITLE VII) 

The natural resource damages title of S. 8 represents a 
substantial improvement over S. 1285. We very much appreciate 
that the Subcommittee has listened to our comments and addressed 
several of our concerns. However, we still have major concerns 
with these provisions of the bill, which would handicap most 
state programs. 

A. Limitations on Natural Saoonrce Damage Liability 

1. T.iaViil ltv For Pre-1980 Iniurv. Section 701(3) of 


®'‘ Rospatch Jessco Corp. v. Chrysler Corp., 829 F. Supp. 224 
(W.D. Mich. 1993); Redland Soccer Club v. U.S. Dep't of the Army, 
801 F. Supp. 1432 (M.D. Pa. 1992), aff'd in part, rev'd in part 
on other grounds, 55 F.3d 827 (3d Cir. 1995), cert, denied, 116 
S.Ct. 772 (1996) . 

®® 132 Cong. Rec . 28,414 (Oct. 3, 1986) (statement of Sen. 
Stafford) . 

®® Pub. L. 102-386, 106 Stat. 1505 (Oct. 6, 1992). 

H.R. 2500, 104th Cong., 1st Sess. § 605 (Oct. 18, 1995) 
(proposed revision to § 120(a) (1) of CERCLA). 


S. 8 § 602 (proposed § 120 (k) of CERCLA). 



454 


26 

SCAA would substantially limit recovery for natural resource 
damages for injuries occurring prior to 1980. First, it would 
preclude recovery for "lost use" values that occurred before the 
enactment of CERCLA on December 11, 1980.” Current law contains 
no such limitation on lost use values. 

Second, the bill would preclude recovery for any damages if 
the release of a hazardous substance and the resulting injury 
occurred wholly before December 11, 1980.” Current law, on the 
other hand, provides that there shall be no liability for natural 
resource damages "where such damages and the release of the 
hazardous substance from which such damages resulted have 
occurred wholly before" December 11, 1980.’^ Thus, where a 
release occurs prior to the date of enactment and the resulting 
damages continue to occur after that date, liability exists for 
the post-enactment damages, but not for the pre-enactment 
damages . 

The bill would greatly limit liability for releases of 
hazardous substances occurring prior to 1980. Under current law, 
a trustee may recover if the damages continue after 1980. Under 
the bill, a trustee would recover only if the injury continues 
after 1980. The distinction between damages and injury is a 
crucial one. If contaminants were released into a groundwater 
aquifer in 1979, and remain in the aquifer in 1997, the release 
and arguably the injury occurred prior to 1980, although the 
damages continue until the aquifer is restored. Under current 
law, a trustee may recover for the post-1980 damages; under the 
bill, it could not. Interpretation of the new language, 
moreover, would likely engender further litigation. 

Such a restriction on liability will extinguish many claims 
that trustees currently have arising from the disposal and 
release of hazardous substances prior to 1980. Affected claims 
could include those for the Clark Fork site near Butte, Montana, 
the Coeur d'Alene site in Idaho, the Montrose site in southern 
California, Lavaca Bay in Texas, and the Hudson River PCB spills 
in New York. Several of these sites are the subject of ongoing 
litigation. 


” S. 8 § 701(3) (proposed S 107 ( f ) ( 1 ) (B) (iv) ( I ) of CERCLA). 

” S. 8 § 701(3) (proposed § 107(f) (1) (B) (iv) (II) of 
CERCLA) . 

CERCLA § 107 (f) (1) , 42 U.S.C. § 9607 (f) (1) . 

” The distinction is clearly illustrated in the case of In 
re Acushnet River and New Bedford Harbor Proceedings re Alleged 
PCB Pollution, 716 F. Supp. 676 (D. Mass. 1989). 
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Under the common law, a party that was responsible for 
creating a nuisance many years ago remains liable for that 
nuisance so long as it continues. This common law concept was 
incorporated in CERCLA when it was enacted; it is consistent with 
principles of fairness and public policy promoting prompt 
abatement of nuisances. Including those resulting from the 
release of hazardous substances. This common law concept should 
not be limited by these amendments. 

2. Passive Qaa Values. Section 701 of SCAA expressly 
prohibits the recovery of damages for nonuse or passive use 
values.” Similarly, section 702(a) of SCAA prohibits recovery 
for the costs of a contingent valuation study. 

We are opposed to any limitation on recovery for passive use 
values, or any limitation on the use of contingent valuation 
methodology, as we have stated previously.” "Passive use" 
refers to the value that is derived from the knowledge that 
resources exist and can be passed on to future generations. For 
example, most people would place a value on the Grand Canyon or 
Yellowstone National Parks, even though they do not expect ever 
to visit those places.” Contingent valuation is a methodology 
used to estimate the value of resources that are not traded in 
the market, and it is the only methodology available to estimate 
passive use value. The methodology employs surveys of 
individuals having a stake in the given resource.” 

Economists widely recognize the validity of passive use 
values. In 1992, the National Oceanic and Atmospheric 
Administration commissioned the Contingent Valuation Panel, a 
blue ribbon of experts, including two Nobel laureates, to 


S . 8 § 701(3) {proposed § 107 (f ) (1) (B) (ii) of CERCLA). 

” S. 8 § 702(a) (proposed § 107(f) (2) (C) (iii) (II) of 
CERCLA) . 

E.g., Hearings on S. 1285, supra note 2, at 712-17 
(statement of Montana Attorney General Joseph P. Mazurek) ; letter 
from Washington Attorney General Christine 0. Gregoire, New 
Jersey Attorney General Deborah T. Poritz, and Minnesota Attorney 
General Hubert H. Humphrey III to Senator John Chafee 41 (Feb. 

27, 1996); letter from New Jersey Attorney General Deborah T. 
Poritz to Senator Robert C. Smith, signed by 35 attorneys 
general, at 2 (May 11, 1995) . 

Frank B. Cross, Natural Resource Damage Valuation, 42 
Vand . L . Rev . 269, 315 (1989). 

” 43 C.F.R. § 11.83(c) (2) (vii) (1996). 
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evaluate contingent valuation as a damage assessment tool. 
According to the panel, "for at least the last twenty-five years, 
economists have recognized the possibility that individuals who 
make no active use of a particular beach, river, bay, or other 
such natural resource might, nevertheless, derive satisfaction 
from its mere existence, even if they never intend to make active 
use of it."®* Courts have also recognized the validity of 
passive use values.** 

While the methodology for determining passive use value -- 
contingent valuation — is quite controversial, the methodology 
is evolving and improving. It can be a useful tool in the effort 
to place a value on resources that are not traded in the market 
place, and on the environmental benefits of those resources. The 
report of the Contingent Valuation Panel concluded that a 
properly conducted contingent valuation survey can provide a 
useful measure of natural resource damages. We do not believe 
Congress should stifle the development of this methodology by 
legislation . 

Moreover, for a contingent valuation study to be of any 
value in supporting a natural resource damage claim, it must meet 
the evidentiary standards for admissibility of scientific 
evidence in a federal court. The Supreme Court has recently 
spoken on this issue, holding that scientific evidence can be 
admitted only if the trial court finds that it is both relevant 
and reliable. A trial court must determine the reliability of 
scientific evidence by considering several factors: 1) whether 
the scientific methodology has been tested; 2) whether the 
methodology has been subjected to peer review and publication; 3) 
the rate of error of the methodology; and 4) the general 


*® Kenneth Arrow, Robert Solow, et al.. Report of the NCAA 
Panel on Contingent Valuation 2 (Jan. 11, 1993), reprinted in 
NOAA, Advance Notice of Proposed Rulemaking, App. I, 58 Fed. Reg. 
4601 (Jan. 15, 1993). 

** Ohio V. U.S. Dep't of the Interior, 880 F.2d 432 (D.C. 

Cir. 1989) (upholding federal regulations allowing recovery for 
lost passive use values); Utah v. Kennecott Corp., 801 F. Supp. 
553, 571 (D. Utah 1992) (refusing to approve a natural resource 
damage settlement because it did not include any consideration of 
lost passive use values), appeal dismissed, 14 F.3d 1489 (10th 
Cir. 1994) . 

100 s Solow, supra note 98, at 42. 

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 u.s. 579, 
592 (1993) . 
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acceptance of the methodology in the relevant scientific 
community. Thus, the courts would be required to pass on the 
reliability of any contingent valuation study, thereby providing 
a substantial check on the use of such a study to support damage 
claims. A poorly conducted contingent valuation study would not 
be admissible, or would be afforded little weight. 

3. Cap on Liability. The bill would retain the cap 
on liability for natural resource damages without change from 
current law. S. 1285 would have revised the liability cap to 
substantially limit natural resource damage recoveries, a 
proposal that we opposed. We very much appreciate the 
elimination of these revisions in S. 8. 

4. Double Recovery. Section 701(3) of SCAA would 
revise, and presumably expand, the prohibition on double recovery 
for natural resource damages. The revised language is somewhat 
ambiguous, however. It is also unclear why this revision is 
necessary, as CERCLA already includes an adequate prohibition on 
double recovery.*"^ We fear that the revised language may be 
interpreted to preclude recovery for any damages at sites for 
which response costs have been recovered. 

B. Assassmant and Restoration 

1. Payment Period. Section 702(a) of SCAA would 
allow natural resource damage payments to be paid over a period 
of time. Such time period would be based on the period of time 
over which the damages occurred, the financial ability of the 
liable parties, and the period of time over which expenditures 
for restoration are anticipated. 

We agree that a payment period based, in part, on the 
financial ability of the liable party, or on the agreed 
restoration schedule, may be appropriate. Trustee agencies 
currently take these considerations into account routinely, and 
we therefore question the need for a statutory provision. We do 
not agree, however, that the period of time over which the 
damages occurred should be a factor in determining the length of 
the payment period. It would be wholly illogical to delay the 
implementation of full restoration of injured resources simply 


Id. at 592-95. 

S. 1285, 104th Cong., 1st Sess. § 701(d) (Sept. 29, 1995) 
(proposed § 107(c)(4) of CERCLA). 

S. 8 § 701(3) (proposed S 107 (f ) (1) (B) (ili) of CERCLA). 

CERCLA § 107 (f) (1) , 42 U.S.C. § 9607 (f)(1). 

S. 8 § 702 (a) (proposed § 107 (f ) (2) (C) (Iv) of CERCLA). 
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because the activities that caused the injuries had been ongoing 
for a long period of time. 

2. Reanlabions . Section 702(a) of the bill requires 
trustees to follow, to the extent practicable, natural resource 
damage assessment regulations promulgated by the Department of 
the Interior.'”’ Adherence to these regulations is optional under 
current law, and the regulations were written to be optional. 

We do not believe adherence to the regulations should be 
required, even only "to the extent practicable." Strict 
adherence to these complex regulations will often result in 
lengthier, more complex assessments and significantly higher 
assessment costs, ultimately to be borne by the responsible 
parties. In many cases, the trustee agencies and the responsible 
parties may agree that the additional work needed to comply with 
the regulations may not be necessary or appropriate; but such 
work may be easily practicable. 

Moreover, the bill fails to provide for any transition until 
new regulations are promulgated. The bill would require numerous 
revisions to the existing regulations, simply to comply with the 
bill's new damage assessment requirements. Until such revisions 
to the regulations are made, adherence to the regulations might 
be contrary to the requirements. At the same time, the bill 
would mandate a degree of adherence to the regulations. The 
trustees would be caught in a catch-22. 

3. BoKiittab la Pra g^wTH-i on . S. 8 would eliminate the 
CERCLA provision that entitles a damage assessment conducted in 
accordance with the regulations to a rebuttable presumption on 
behalf of the trustee.'”® We urge the Subcommittee to leave this 
provision of current law intact. 

4. Raeord Review. Section 702(a) of SCAA would 
provide that trustees may establish an administrative record to 
support a restoration plan.'”’ We have proposed a somewhat 
similar amendment,"” and we are pleased to see a record review 
provision in the bill. Such a requirement would reduce the 


S. 8 § 702 (a) (proposed § 107 (f ) (2) (C) (i) of CERCLA). 

CERCLA S 107 (f) (2) (C) , 42U.S.C. § 9607 (f ) (2) (C) . 

S. 8 § 702(a) (proposed § 107 (f ) (2) (C) (v) of CERCLA). 

E.g., Hearings on S. 1285, supra note 2, at 704 
(statement of Washington Attorney General Christine 0. Gregoire) ; 
letter from Washington Attorney General Christine 0. Gregoire, 

New Jersey Attorney Deborah T. Poritz, and Minnesota Attorney 
General Hubert H. Humphrey III to Senator John Chafee 47-49 (Feb. 
27, 1996) . 



459 


31 

amount of litigation associated with natural resource damage 
claims and would allow a much more open decision-making process. 
We continue to support an express provision that a trustee 
decision based on the administrative record shall be upheld by a 
reviewing court unless found to be arbitrary and capricious or 
otherwise not in accordance with law. 

5. Lead Trustee. The bill, in two separate and 
somewhat inharmonious subsections, would provide for designation 
of a lead trustee for natural resources. Section 702(a) would 
allow trustees to designate a lead administrative trustee or 
trustees for preparation of a restoration plan.'” Section 702(b) 
would require the Department of the Interior to promulgate 
regulations providing for, among other things, the designation of 
"a single lead Federal decisionmaking trustee" for each facility 
that will be subject to a damage assessment.”^ 

We have no objection to a general requirement for a "lead 
trustee," which is now contained in the federal damage assessment 
regulations.”' We have some concerns with the language of these 
provisions, however, particularly the second one which we believe 
is unnecessary. 

First, we are troubled by the designation of a lead trustee 
having final decisionmaking authority. For a state trustee 
agency to place all decisionmaking authority in a single "lead" 
federal agency would be to surrender its sovereignty, an action 
that would be contrary to the law of many states. 

Second, we have serious concern over designation as lead 
trustee of an agency that is also a responsible party. In our 
experience, federal trustee agencies have been much, much less 
cooperative where the trustee agency is a responsible party. The 
dual identity of natural resource trustee and responsible party, 
which afflicts many agencies, both federal and state, at many 
sites, is a recurring problem. We suggest that the bill be 
revised to prohibit the designation as the lead trustee of a 
federal or state agency that is a responsible party. 

Third, in working with other trustee agencies, we have 
generally avoided naming a "lead" trustee, but have instead 
proceeded as "co-lead." This approach has worked well in our 
experience. The first provision seems to address this issue by 
allowing the designation of a lead "trustee or trustees." The 
second provision, perhaps inconsistently, requires designation of 
a "single" lead trustee. 


S. 8 § 702(a) (proposed § 107 (f ) (2) (C) (v) (I) of CERCLA) . 
S. 8 § 702(b) (proposed § 301(c)(2)(D) of CERCLA). 
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43 C.F.R § 11.32 (a) (1) (ii) . 
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Finally, we do not believe the second provision is 
necessary. The provision is totally redundant given the first 
provision and the regulatory requirement. It should be deleted. 

C . Consistency 

S. 8 contains two inconsistent provisions on consistency 
between response actions and restoration. Section 701(3) of SCAA 
requires a restoration action to be "consistent with all known or 
anticipated response actions. Section 703 (a) provides that 
response actions and restoration actions "must not be 
inconsistent with one another. 

We are very pleased to see the second provision (in section 
703) , which is very similar to the provision that we proposed. 

We believe the first provision is, consequently, unnecessary and 
should be deleted. 

D. Statute of Limitstions 

S. 8 does not propose to correct the ambiguous statute of 
limitations for natural resource damages. Such a correction 
would reduce uncertainty and litigation over the limitation 
provision. We have long advocated correcting this provision.”® 

CERCLA establishes a two-pronged statute of limitations 
period for claims for damages to natural resources. Such an 
action must be brought within three years of the later of: 1) 

"the date of the discovery of the loss and its connection with 
the release in question"; or 2) the date on which federal 
regulations are promulgated.”’ These provisions are commonly 
referred to as the "discovery prong" and the "regulatory prong." 

Each of these provisions is highly ambiguous. The 
"discovery prong" is vague and generally will not indicate a 
precise date. What constitutes "discovery of the loss" and "its 
connection with the release" is subject to a wide range of 


S. 8 § 701(3) (proposed § 107(f) (1) (A) of CERCLA). 

S. 8 § 703(a) (proposed § 107(f)(3) of CERCLA). 

”® E.g., Hearings on S. 1285, supra note 2, at 703 
(statement of Washington Attorney General Christine O. Gregoire) ; 
letter from Washington Attorney General Christine 0. Gregoire, 

New Jersey Attorney General Deborah T. Poritz, and 
(continued . . .) 

( . . . continued) 

Minnesota Attorney General Hubert H. Humphrey III to Senator John 
Chafee 33-36 (Feb. 27, 1996). 

CERCLA § 113(g)(1), 42 O.S.C. § 6913(g)(1). 
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interpretations.'” The "regulatory prong" is also ambiguous, 
given the piecemeal promulgation of the natural resource damage 
assessment regulations issued by Interior."’ These ambiguities 
have resulted in considerable litigation. Indeed, the federal 
courts that have construed the language have given it three 
inconsistent interpretations.'^" 

Further, the current statute of limitations frequently puts 
a trustee in the awkward position of bringing an action for 
natural resource damages before a damage assessment has been 
completed and hence before the trustee can articulate the relief 
it is seeking. Until the damage assessment has been completed it 


"® See, e.g.. United States v. Montrose Chem. Corp., 883 F. 
Supp. 1396 (E.D. Cal. 1995) (declining to follow the 
recommendations of the special master and holding that the 
trustees had "discovered" the loss and its connection to the 
release of hazardous substances more than three years prior to 
filing the lawsuit), rev'd on other grounds, 43 Env't Rep. Cas. 
(BNA) 1946 (9th Cir. 1997). 

Section 301(c)(2) of CERCLA, 42 U.S.C. § 9651(c), as 
enacted in 1980, requires Interior to promulgate regulations for 
the assessment of damages for injuries to natural resources. 
Interior promulgated regulations in August 1986, 51 Fed. Reg. 
27,674 (Aug. 1, 1986), and March 1987, 52 Fed. Reg. 9042 (Mar. 

20, 1987) . These regulations were challenged and were found by 
the D.C. Circuit to be legally defective in several respects. 

Ohio V. U.S. Dep't of the Interior, 880 F.2d 432 (D.C. Cir. 

1989); Colorado v. U.S. Dep't of the Interior, 880 F.2d 481 (D.C. 
Cir. 1989). Interior promulgated revised regulations to conform 
to the Ohio and Colorado decisions in March 1994, 59 Fed. Reg. 
14,262 (Mar. 25, 1994), and May 1996, 61 Fed. Reg. 20,560 (May 7, 

1996) . 

Kennecott Utah Copper Corp. v. U.S. Dep't of the 
Interior, 88 F.3d 1191, 1209-13 (D.C. Cir. 1996) (the regulatory 
prong began to run when DOI promulgated the type A regulations in 
1987); United States v. Seattle, 33 Env't Rep. Cas. (BNA) 1549 
(W.D. Wash. 1991) (same); United States v. Montrose Chem. Corp., 
883 F. Supp. 1396 (E.D. Cal. 1995) (the regulatory prong began to 
run when the original type B regulations were promulgated in 
August 1986), rev'd, 43 Env't Rep. Cas. (BNA) 1946 (9th Cir. 

1997) ; Idaho v. M.A. Hanna Co., No. 83-4179 slip op. at 8-9 (D. 
Idaho July 17, 1995) (the regulatory prong will not begin to run 
until type A regulations for rivers, streams, and mountains are 
promulgated) . 
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is very difficult to quantify the damages.*^’ 

Congress appears to have recognized these problems in 
passing the Oil Pollution Act of 1990 ("OPA").^^^ Although 
earlier versions of the bill included statute of limitation 
language very similar to that in CERCLA*^^ the Senate amendment 
and conference substitute revised the provision,*^* as enacted. 

It provides that an action for natural resource damages must be 
brought within three years from "the date of completion of the 
natural resource damage assessment." In most instances, this 
date can be readily and precisely determined, and therefore will 
not present an issue to be litigated. Congress should amend 
CERCLA to make the statute of limitations for natural resource 
damage claims consistent with that in OPA.*^® 

VIII. MISCELLANEOUS (TITLE VIII) 

National Pxioxitias List 

Section 802 of SCAA would place a cap on new NPL listings. 

A total of 100 sites could be added to the NPL over the next five 
years, with no more than ten sites per year thereafter. 

We are troubled by the proposed cap on NPL listing. Sites 


See United States v. Hardage, 663 F. Supp. 1280, 1283 
(W.D Okla. 1987). The Hardage court "strongly admonished the 
government" for having brought an action for injunctive relief 
under CERCLA that was "premature and violated Rule 11, Fed. R. 
Civ. P." because the government "was unable to articulate the 
nature of the relief it sought." 

Pub. L. No. 101-380, 104 Stat. 484 (Aug. 18, 1990). 

S. Rep. No. 94, 101st Cong., 1st Sess. 16 (1989); H.R. 

Rep. No. 242, 101st Cong., 1st Sess., pt. 1, at 14 (1989). 

H.R. CoNF. Rep. No. 653, 101st Cong., 2d Sess. 23 S 121 

(1990) . 

OPA § 1017(f)(1)(B), 33 U.S.C. § 2717(f) (1)(B). 

Such a statute of limitation would not create any 
incentive for trustees to delay preparation of a damage 
assessment in order to postpone the running of the limitation 
period. Trustees have a strong interest in expeditiously 
pursuing their natural resource damage claims and obtaining 
restoration of injured resources or compensation for the 
injuries. Completion of a damage assessment is an essential step 
in pursuing such a claim. 


127 


S. 8 § 802 {proposed § 105{i)(l)(A) of CERCLA). 
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should be listed on the NPL on the basis of the risk they present 
to human health and environment, not on the basis of an arbitrary 
numerical limit. Similarly, sites should be added to the NPL for 
so long as sites continue to pose a serious enough threat to 
health and the environment as to warrant remedial action. 

The cap on NPL listing might remove a major incentive for 
responsible parties to conduct voluntary cleanups. In New 
Mexico, as in other states, we have several sites for which NPL 
listing has been deferred pending negotiation of a voluntary 
cleanup agreement. The responsible parties for these sites, 
recognizing their potential CERCLA liability, have entered into 
negotiations to reach such agreements. If NPL listing is capped, 
these parties will realize that CERCLA liability may never be 
imposed, and much of their incentive to conduct voluntary 
cleanups will be lost. 

IX. FUNDING (TITLE IX) 

SMndlng For Katnral Seaouxcms 

The bill does not address the issue of funding for natural 
resource damage assessment and restoration activities. We have 
previously proposed amendments to provide that Superfund monies 
would be available to federal, state, and tribal trustees for 
damage assessments and restoration activities, as under the 
original law.^^® 

Section 111(c)(1) and (2) of CERCLA, which was originally 
enacted in 1980, expressly provides that Superfund monies may be 
used to conduct natural resource damage assessments and to 
restore, rehabilitate, replace, or acquire the equivalent of 
injured natural resources.*^’ This provision is contradicted, 
however, by section 517 of SARA, which amends section 9507(c)(1) 
of the Internal Revenue Code. As amended, that section provides 
that Superfund monies shall be available only for purposes "other 
than" the purposes set forth in section 111(c) (1) and (2), that 
is, for purposes other than damage assessment and restoration. 

Given this limitation it is extremely difficult for trustees 
to fund natural resource damage assessments. Consequently, many 
state and tribal trustees are not conducting assessments and an 
important goal of CERCLA is not being met. 

CONCLUSION 

I want to thank you again for the opportunity to testify 
today on this important legislation. We look forward to working 


E.g., Hearings on S. 1285, supra note 2, at 703-04 
(statement of Washington Attorney General Christine 0. Gregoire) . 

125 42 U.S.C. § 9611(c)(1) and (2). 

12“ 26 U.S.C. § 9507 (c) (1) . 
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vith you and your staff in revising SCAA to address these and 
other issues. 
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Responses of Charles de Saillan to Additional Questions from 
Senator Smith 

Question 1. Does the Chief Executive of your State, Governor Gary Johnson (R- 
NM) agree with the positions articulated in your statement? 

Response. The positions articulated in our statement are fully consistent with the 
positions taken by New Mexico Governor Gary E. Johnson. In formulating our posi- 
tions, we have consulted with the New Mexico Environment Department, and the 
New Mexico Office of the Natural Resources Trustee, both Executive agencies that 
report to the Governor and that are headed by Governor Johnson’s appointees. 

While Governor Johnson has not reviewed the Superfund legislation with the 
same level of detail that we have in the Office of the Attorney General, he has taken 
very similar positions on most issues. His positions are stated in his February 29, 
1996 letter to Senators Bob Dole and Thomas Daschle. A copy of the letter is en- 
closed herewith. Governor Johnson’s appointee as Secretary of the New Mexico En- 
vironment Department, Mark Weidler, has also taken very similar positions. Sec- 
retary Weidler’s positions are stated in his November 3, 1995 letter to Senator Pete 
V. Domenici. A copy of that letter is also enclosed. 

In addition, the positions articulated in our statement are consistent with the Na- 
tional Governors’ Association Policy on Superfund. A copy of that Policy is also en- 
closed. 

Question 2. You raise concerns in your testimony about the technical imprac- 
ticability sections of S. 8 as it relates to groundwater. Please explain to me what 
is wrong with using point of use treatment where it is technically impractical to 
clean up groundwater? 

Response. Point-of-use devices, such as activated carbon filters, are often ineffec- 
tive in treating drinking water. Studies have demonstrated numerous problems with 
such devices. For example, chlorine or other organic chemicals in source water can 
result in undetected “breakthrough” of contaminants from the filter into drinking 
water. Filters may also provide a medium for the growth of disease-causing bacteria. 
Moreover, in order to work properly, the devices must receive regular maintenance 
such as replacement of the filter. Experience has shown that homeowners often do 
not properly maintain the filters. See generally, Benjamin W. Likens, Jr., Robert M. 
Clark & James A. Goodrich, Point-of-Use/Point-of-Entry for Drinking Water Treat- 
ment 173-195 (Lewis Publishers 1992) 

Part of our concern stems from the undue emphasis on point-of-use devices that 
the bill would create in the statute. Such devices should be used, if at all, only as 
a temporary measure or as a last resort when nothing else is possible — as is the 
case under current law. An express statutory reference to such devices as a tech- 
nique for addressing contaminated groundwater makes their use much more accept- 
able, notwithstanding their limited effectiveness. The bill strongly implies that if 
groundwater remediation is technically impracticable — based on modelling or projec- 
tions — then installation of point-of-use devices is all that is necessary. Implementing 
agencies will need to take this statutory provision into consideration, as will review- 
ing courts. The provision no doubt will be seized upon by attorneys for responsible 
parties seeking — as some do — the cheapest way out. It will be more difficult for EPA 
and State environmental agencies to require cleanup of contaminated groundwater 
or, where cleanup is impracticable, to require a more protective but more expensive 
alternative such as hooking residents up to a municipal water supply. 

Our concerns over the emphasis on point-of-use devices are heightened by other 
provisions in the bill that we fear would render containment of contaminated 
groundwater, rather than treatment, the norm. As stated in our testimony, the bill 
would eliminate any preference for treatment of contaminated groundwater; it 
would require containment remedies to be considered on an equal basis with treat- 
ment remedies; it would limit the goal for protection of groundwater to preventing 
or eliminating “actual human ingestion” of contaminated groundwater; it would 
eliminate MCLG’s and even MCL’s as groundwater cleanup standards; it would 
allow a determination that groundwater cleanup is technically impracticable based 
on modelling and projections, without any effort to remediate the groundwater or 
even to reduce contaminant levels; it would place unnecessary emphasis on natural 
attenuation, dilution, dispersion, and biodegradation. 

Question 3. When do we draw the line in natural resource cleanups and who 
makes that decision? Let me use an example: let’s say you have a stream where 
sediments may have been deposited 20 years ago, but since that time there have 
not been any new releases, yet the natural resources have not fully recovered. One 
alternative to deal with the stream contamination is to dredge the stream which 
would kill everything there in the hope things would recover. Or do we let nature 



466 


take its course and let the stream continue to naturally recover? Who makes that 
decision? 

Response. Under the Department of the Interior (DOI) natural resource damage 
assessment regulations, the trustee agency or agencies consider a range of alter- 
natives for restoration of injured resources. 43 C.F.R. § 11.82(c). In the hypothetical 
situation you posit, these alternatives might include dredging the stream to elimi- 
nate all further releases; enhancement of the injured resources to speed up their 
natural recovery; acquisition of equivalent resources to compensate the public for 
the lost resources; no action; and various combinations of the foregoing. 

Under the DOI regulations, the trustees would consider, among other things, the 
technical feasibility of each alternative; the relationship of the expected costs and 
the expected benefits of each alternative; the cost-effectiveness of each alternative; 
the potential for additional injury resulting from the proposed alternative; the natu- 
ral recovery period of the injured resources; and the ability of the natural resources 
to recover without any action. 43 C.F.R. § 11.83(d). The trustees would seek public 
comment from interested persons, including the responsible parties, on the various 
alternatives. 43 C.F.R. § 11.81(d) (2). Based on these considerations, and public com- 
ment, the trustees would select the most appropriate restoration alternative. 42 
C.F.R. § 11.82(a). 

Question 4. Apparently, out west there are high natural concentrations of ele- 
ments such as arsenic, mercury and lead (I understand that the most productive 
uranium mining district in the country is in New Mexico) that can leach out when 
touched by water. Is this taken into consideration in determining water standards 
in your State? Have there been instances where remedies have mandated cleanup 
of groundwater to levels lower than background? 

Response. New Mexico has localized occurrences of relatively high levels of natu- 
rally occurring arsenic in some of its groundwater. Naturally occurring lead and 
mercury are less common. Lead and mercury are relatively insoluble in water at 
normal pH, and thus rarely create water quality problems. 

New Mexico does take background levels of contaminants into consideration in de- 
termining appropriate cleanup levels. The regulations issued under the New Mexico 
Water Quality Act set standards for contaminants in groundwater and surface 
water. The regulations provide that “[i]f the background concentration of any water 
contaminant exceeds the standard . . . pollution shall be abated by the responsible 
person to the background concentration.” New Mexico Water Quality Control Com- 
mission Regulations §4101 (B). There have been no instances in New Mexico of re- 
medial actions that mandated cleanup to standards below background levels. 

Response of Charles de Saillan to an Additional Question from 
Senator Lautenberg 

Question. On behalf of NAAG, are you aware how many States have Superfund 
statutes, and of those that do, how many of these have liability schemes that are 
retroactive? How many are strict? How many are joint and several? 

Response. Because “Superfund statute” is not a precise term, it is not possible for 
us to provide a definitive number of States that have enacted such laws. By our 
count, at least 38 States have laws providing for the cleanup of hazardous sub- 
stances similar to CERCLA. Several other States have features similar to CERCLA 
in their water quality or hazardous waste management statutes, which we have not 
included among the 38. 

Of those 38 States with Superfund-type cleanup laws, some 26 have laws that 
provide for strict, joint and several, and “retro-active” liability similar to CERCLA. 
The laws of 36 States — all but Illinois and Michigan — provide strict liability. The 
laws of 36 States — all but California and Iowa — apply liability to preenactment dis- 
posal. The laws of 31 States provide for joint and several liability, either by statute 
or common law; the laws of Alabama, Arizona, Arkansas, California, Illinois, Ten- 
nessee, and Utah expressly preclude joint and several liability. The laws of several 
other States limit joint and several liability, most frequently by allowing propor- 
tionate liability if the responsible party can demonstrate a reasonable basis for ap- 
portionment, which is not unlike the current CERCLA scheme. 

In addition, many States with no State Superfund laws rely on water quality laws 
or hazardous waste management laws to require cleanup. Many of these laws in- 
clude strict, joint and several, and “retroactive” liability. The New Mexico Water 
Quality Act, N.M. Stat. Ann. §§74-6-1 to 74-6-17, is an example. 

Furthermore, several States that place limitations on liability under their own 
statute rely on the Federal CERCLA statute to obtain cleanup. For example, the 
California Hazardous Substance Account Act, Cal. Health & Safety Code §§25300 
et seq., does not provide for joint and several liability or liability for preenactment 
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disposal. Consequently, California relies heavily on the liability provisions of 
CERCLA, and has brought numerous cost recovery actions under CERCLA. 

We base this information on an EPA study entitled, “An Analysis of States Super- 
fund Programs: 50-State Study 1993 Update,” and on informal surveys conducted 
by State attorney general staff. 

We request that this letter, the enclosed letters from Governor Gary E. Johnson 
and from Secretary Mark Weidler, and the enclosed National Governors’ Association 
Policy, be included as part of the hearing record. 

We appreciate the opportunity to provide this information to the Subcommittee. 
If you have any further questions, do not hesitate to contact our Office. I can be 
reached by telephone at (505) 827-6939 or by telefeix at (505) 827-4440. 
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OFFICE OF THE GOVERNOR 

STATE CAPITOL 
SANTA FE. NEW MEXICO 8750\ 


GARY E. JOHNSON ,505i 827-3000 

liOVERNOR 

February 29, 1996 


The Honorable Bob Dole The Honorable Thomas Daschle 

S-230 Capitol Building S-221 Capitol Building 

Washington, DC 20510 Wash gton, DC 20510 

The Honorable Newt Gingrich The Honorable Richard Gephardt 

H‘232 Capitol Building H-204 Capitol Building 

Washington, DC 20510 Washington, DC 20510 

Dear Senators and Cong^tssmea: 

The State of New Mexico af^I^ds the efforts of the 104th Congress to reform Superfimd 
Legislation and believes that many of the proposed changes will benefit our State by affecting a 
more efficient and effective program. We would like to discuss, however, several reform 
measures that may be detrimental to the State. Several s^sts share tee concerns and have 
communicated them to you through bi*partisan efforts, through various governor's associations, 
and individually. With eventual delegation of die Superfimd program to qualified states, we 

hope you will consider these concerns in your reauthorization efforts. 

State Role 

The State of New Mexico supports the delegation of the Superfimd program to the states. 
However, die proposed i^islation requires states to follow federal remed- selection which pre- 
empts the use of state laws. We believe that states should retain all state nghis, especially state 
applicable standards, and have the flexibility to apply the Superfimd program in a manner that 
meets specific needs of the state. This is especially critical in arid western states wlwrre policies 
and procedures developed for eastern states are not appropriate. 

Remedy Selection 

The propo^ legislmion will require remedy selection to be based on the lowest total cost of 
cleanup rather than using cost as one of several, balanced selection criteria. While we iqiplaud 
efforts to contain costs, basing remedy selection on cost alone will result in the selection of 
containment ami nahiral at^umion of groundwater concamtmmt pluni^. In m arid state such as 
New Mexico, we can not afford to allow poittons of our drinking water supply to remain 
contaminared. 
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The Honorable Bob Dole 
The Newt 

The Honorable Thomas Oaschle 
The Hmiorable Richard Gephardt 
Felwuary29, 1996 
Page 2 

We arc greatly concerned about provisions which allow any party to petition to reopen exisiinu 
Records of Decision (ROD'S) for amendments if remedial action has not yet been completed at a 
site. This chaise virill seriously slow the Superfund process rather than expedite remediation 
efforts and will result in much higher transaction costs for the State. If the current statute is to be 
amended, it should be limited to requiring state concurrence and should not invoke a judicial 
review process. 

Liability and Cost Allocation 

New Mexico is supportive of the proposed reforms to the liability scheme which provide greater 
equity for innocent landowners and de minimis contributors. We are concerned, however, that 
further liability reforms will shift the financial burden of clean up to the states and taxpaying 
citizens. We support the current liability scheme Much is based on the fair principle that the 
polluter should pay for their pollution. 

We support efforts to create a cost allocation scheme which will hopefully minimize the 
litigation associated with multiple Responsible Parties. However, we arc concerned that the 
proposed allocation scheme will result in a halt to site cleanup while the allocation procedure is 
implemented. We propose that the legislation be amended to allow cleanup efforts to proceed 
concurrently with the cost allocation process. 

In closing, we would again like to emphasize the State of New Mexico's support for the 
delegation of the Superfund program to the state. We are concerned, however, that the 
delegation of authority requires a strict adherence to the overly prescriptive Superfund guidelines 
and does not give the slates enough flexibility in applying the program in a manner that best 
meets the needs of the states. Thank you for your consideration. 

Sincerely. 



Gary E. Johnson 
Governor 


GEJ/MEW:mh 
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State of New Mexico 
ENVIRONMENT DEPARTMENT 

Ground Water Protection and Remediation Bureau 

Harold Ruands Building 
1290 St Francis Drive. PO. Box 26110 
Santa Fe. Sew Mexico 87302 
oOSi 827-2918 phone 
i30Si 827-2963 fox 


Senator Pete V. Domenici 

Hart Senate Office Building, Room 323 

Washington, D C. 20510 

Dear Senator Domenici: 



MARKE. WEIDLER 

XCCFCTAJlr 

EDGAR T THOR.\TO\’ III 

OUVTY srextTMir 


As Secretary of the State of New Mexico Environment Department (NMED), I would like to take 
this opportunity to discuss Superfiind Reauthorization efforts as proposed by Senator Smith in S. 
1285. As stated in our previous correspondence to you, the NMED applauds many of the 
proposed SuperRind reform initiatives and believes the reforms will benefit the State of New 
Mexico. I would like to discuss, however, several reform measures that may be detrimental to the 
State and hope you will consider these comments in your evaluation of S. 1285. 

S. 1285 Title n>SCate Role: 


1 . NMED supports the delegation of the Superiund program to the states. However, the 
proposed legislation calls for states to follow federal remedy selection and requires the 
state to pay any incremental costs tor the selection of a higher priced response action. 
NMED believes that the states should retain all state rights and have the ability to apply 
the Superfund program in a manner that meets specific needs of the state without paying 
incremental costs. This is especially critical in arid western states where policies and 
procedures developed tor eastern states are not appropriate. 

S. 1285 Title [V-Sdection of Remedial Actions; 

1 . The proposed legislation would require remedy selection to be based on the lowest total 
cost of remediation rather than using cost as one of several, balanced selection criteria. 
Containment and natural attenuation are ort«i the lowest priced alternatives. In New 
Mexico, this would severely impact groundwater resources by allowing groundwater 
contaminant plumes to be contained rather than treated. In an arid state such as New 
Mexico, we can not afford to allow portions of our groundwater supplies to remain 
contaminated. 

2. The proposed legislation allows any party to petition to reopen Records of Decision 
(ROD'S) tor amendments if remedial action has not yet been completed at a site. This 
change would seriously slow down the Supertund process rather than exp^ite 
remediation efforts, be an unnecessary use of additional monies, and would likely result in 
the selection of a remedy such as natural attenuation or containment tor groundwater 
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contamination plumes. As stated above in #1, we in New Mexico can not afford to allow 
portions of groundwater aquifers to remain contaminated. 

S. 1285 Title V-Liabili^ Allocations: 

1 NMED supports the efforts to create a cost allocation scheme which would hopefully 
minimize the litigation associated with multiple Responsible Patties. However, we are 
concerned that the proposed allocation scheme will result in a halt to site cleanup while 
the allocation procedure is implemented. NMED proposes that the bill be amended to 
allow cleanup efforts to be concurrent with the cost allocation process. 

S. 1285 Title VTII-Miscellaneous: 

1. NMED does not support capping the National Priorities List (NPL) in 3 years. Capping 
the NPL will be a severe detriment to New Mexico by essemially terminating the 
Superfund program. In those instances where a responsible party is absent or declares 
bankruptcy, the state will have no other recourse for addressing the site. More 
importantly, the termination of the Superfimd program will eliminate the incentive for 
voluntary clean up. The NMED has recently entered into agreements with eight different 
Responsible Parties who preferred to clean up their sites in cooperation with the state 
rather than through the Superfund process. 

2. NMED is concerned about the proposal to require the Governor's concurrence on listing 
sites to the NPL. Currently, sites are proposed for NPL listing based on an objective and 
standardized evaluation of the site which takes into consideration effects to human health 
and the environment. Requiring any political figure to concur with listing eliminates the 
checks and balances built into the current listing procedure. 

3. NMED disagrees with the proposed definition of a State Voluntary Remediation Program. 
The definition precludes the state from entering into a state order or consent agreement 
with the Responsible Party. NMED believes that it is necessary to have an enforceable 
agreement to provide consistent oversight of voluntary cleanup sites. 

S. 1285 Title K-Funding: 

! NMED is supportive of the proposed retbrms to the liability scheme which provide greater 
equity tor innocent landowners and Je minimis contributors. However, the proposed 
reimbursement of cleanup costs to Responsible Parties from tte Superfund would shift the 
costs of cleanup from the Responsible Parties to the taxpaying public, NMED supports 
the current retroactive liability scheme which is based on the far principle that the polluter 
should pay for its pollution. Repeal of retroactive liability would allow parties that opted 
for cheap and unsound, albeit legal, waste disposal practices to avoid any responsibility for 
the public health and environmental consequences of their hazardous waste. 
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Before closing, we would again like to emphasize NMED's support of the delegation of the 
Superfund program to the states. We are concerned, however, that the delegation of authority 
requires a strict adherence to the overly prescriptive Superfund guidelines and does not give the 
states enough flexibility in appiying the Superfund program in a manner that best meets the needs 
of the states. As specific example, NMED is pursuing an investigation of an abandoned dry 
cleaning site which has contaminated the City of Albuquerque drinking water supply. The City is 
reluaant to support listing the site on the NPL due to feared economic impacts. NMED would 
like to clean up the site and appease the City by trying to use Superfund monies to investigate the 
site without actually listing the site on the NPL. For states to be successful in applying the 
Superfund program in a more efficient and less costly manner, the states must be given the 
flexibility of tailoring the Superfund program to meet the specific needs of the state. 


Thank you for your consideration of NMED's concerns discussed above. Should you or your 
staff aides have additional questions regarding NMED's position on Superfund Reauthorization 
efforts, please contact myself or Maura Hanning of the NMED Superfund Section at (SOS) 827- 
2922. 


Sincereiy, 

// ’ ^ ^ 

Mark Weidler 



Secretary 

New Mexico Environment Depanment 


MEW:MH:mh (GWPRB) 
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Prepared Statement of Rich Heig, Senior Vice President, 
Kennecott Corporation 

My name is Rich Heig, and I am Senior Vice President for Engineering and Envi- 
ronment of Kennecott Corporation. 

I appreciate having the opportunity to appear before this Committee on behalf of 
Kennecott, and express our views on S. 8, the “Superfund Cleanup Acceleration Act 
of 1997”. There is a lot that we like about this bill. Kennecott supports a balanced 
reform of Superfund, designed to correct the program’s many problems — problems 
that have led to little cleanup, and a tremendous amount of litigation. Superfund 
reform should have as its goal, expedient cleanup based upon good science, and 
should include natural resource damages (NRD) provisions that clearly focus on res- 
toration of services. S. 8 is a positive step toward this goal. 

Kennecott Corporation is headquartered in Salt Lake City, Utah, and provides 
management services to various Kennecott affiliates. Kennecott companies include 
the third largest producer of copper metal, and the third largest producer of clean 
burning, low sulfur coal in the United States. The operations of Kennecott Utah 
Copper Corporation near Salt Lake City have produced more copper than any other 
mine in history, and are a significant supplier of gold, silver, and molybdenum, with 
employment for more than 2,300 Utah residents. Over the last 10 years, Kennecott 
Utah Copper has invested more than $ 2 billion in modernizing its mining and proc- 
essing facilities. Our new smelter, when operating to full design capacity, will be 
the world standard for reducing SO 2 . In addition to Utah, Kennecott companies 
have base and precious metal operations in the States of Alaska, Nevada, South 
Carolina, and Wisconsin, and coal mines in Colorado, Montana, and Wyoming. 

Kennecott is very familiar with the inefficiencies of the existing Superfund law, 
and since 1990 has undertaken proactive cleanup measures at Kennecott Utah Cop- 
per’s Bingham Canyon Mine. Mining in the Bingham Canyon area can be traced to 
the 1860’s when a number of lead and silver mines and mills became active. In the 
1920’s, Kennecott consolidated various holdings and began the mining of copper. 
Early miners, along with the rest of society, did not have the benefit of modern tech- 
nology and understanding of environmental values in their practices of waste man- 
agement. 

We believe the results of Kennecott’s proactive approach speak for themselves. 
Over the past 5 years, Kennecott has expended over $230 million for remediation. 
Twenty-five (25) million tons of historic mining wastes have been properly disposed. 
Over 5,600 acres have been reclaimed for wildlife habitat and recreational uses. Sig- 
nificant progress has been made in containing and controlling affected ground- 
waters. This has all been accomplished to ERA and State of Utah specifications. 

These efforts have not been easy under the current Superfund law which lacks 
flexible mechanisms to accomplish proactive and voluntary cleanups. After years of 
attempting to negotiate a formal comprehensive consent decree to address the clean- 
up work, negotiations failed. In January 1994, Kennecott Utah Copper sites were 
proposed for Superfund listing, despite having spent over $85 million on cleanup at 
14 source sites (with cleanup completed at seven of those sites). To avoid the nega- 
tive ramifications of a Superfund listing, Kennecott mounted an extensive challenge 
to the proposed listing. All the while, Kennecott proceeded with cleanup activities 
and discussions with EPA to develop a non-traditional Superfund approach to ad- 
dress the numerous cleanup activities. 

A site visit by Environmental Protection Agency (EPA) Administrator Carol 
Browner and her staff, combined with recognition of Kennecott’s successful cleanup 
efforts and ongoing commitment, resulted in a Memorandum of Understanding 
(MOU) established in September 1995. In the MOU, Kennecott, EPA, and the State 
of Utah agreed that the Superfund listing of the Kennecott sites would be deferred 
if Kennecott completed certain specified cleanup programs and studies — most of 
which were already underway. 

Kennecott’s goals for its environmental cleanup program include expeditiously re- 
ducing real risks by characterizing the problems fully and efficiently, considering 
both proven and innovative solutions, and utilizing those technologies that are read- 
ily implementable and cost-effective. This has been done on a parallel track with 
regulatory and legal discussions, and, at the same time, continuing full and open 
communications with the affected communities. This approach has minimized trans- 
action costs, and continues to avoid the negative effects of a Superfund listing on 
a viable operating facility and the adjoining communities. 

Kennecott continues to work with EPA and the State in completing these projects, 
including, a remedial investigation and a feasibility study for groundwater contami- 
nation, an ecological risk assessment, and completion of source control and elimi- 
nation efforts. Kennecott appreciates the foresight, and we believe, good judgment 
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exercised by Administrator Browner in adopting this approach to Kennecott’s clean- 
up activities. 

The results achieved by Kennecott Utah Copper, acting as an environmentally 
pro-active company, are in sharp contrast to Kennecott’s experience at other Super- 
fund sites, such as the Ekotek NPL site located in North Salt Lake. Over $19 mil- 
lion has been spent since 1989, approximately half of which went to EPA oversight 
costs and legal fees, and the final cleanup remedy is yet to be implemented, even 
though the potentially responsible parties (PRPs) are eager to proceed. 

Kennecott Utah Copper also has experience with the natural resource damages 
provisions of Superfund. In the midst of all the Superfund cleanup activity, the NED 
Trustee for the State of Utah maintained a $129 million action for natural resource 
damages for contaminated groundwater. An initial settlement was rejected by the 
Federal court, and the parties entered a second round of negotiations. It was dif- 
ficult to develop a settlement of the NED Trustee’s lawsuit prior to any remedial 
determination on the groundwater. Kennecott needed a resolution that would not 
require it to pay for a cleanup twice — once for NED damages, and once for a Super- 
fund cleanup remedy. 

Ultimately such a settlement was reached. The settlement required Kennecott to 
complete source control measures already begun as part of Kennecott’s proactive 
cleanup and to pay $9 million in damages, primarily for increased costs of municipal 
water delivery and future lost use resulting from restoration activities. Additionally, 
Kennecott established a letter of credit currently valued at $36 million to be held 
in trust to restore municipal water services that would have been provided by the 
groundwater. If Kennecott develops a qualified program to provide municipal qual- 
ity water, either as part of the Superfund remedy or as part of the NED settlement, 
it can utilize the letter of credit to help fund that effort. How the final remedial 
action and NED settlement will be coordinated has not yet been determined. 

Kennecott’s Superfund experiences have led to the following conclusions: 

• As currently structured, Superfund is slow, costly and cumbersome. It does not 
provide a simple mechanism, at either the Federal or State level, for voluntary 
cleanups, such as that undertaken at Kennecott Utah Copper. 

• Trustees are authorized by Superfund to recover natural resource damages re- 
sulting from releases by PRPs without being limited to actual lost values, and with- 
out a reasonable cap on ultimate liability. 

• The criteria for cleanup standards has often been based on overly conservative 
or unrealistic risk assessments, without regard for reasonably anticipated land or 
water uses. 

• The remining of historic mining sites has been hindered by Superfund’s retro- 
active, joint and several liability provisions. 

Kennecott is, therefore, pleased to see the efforts being made by the sponsors of 
S. 8 to amend and bring about the much-needed reform of Superfund. Toward that 
goal, we would respectfully ask the Committee to consider the following comments 
in their deliberations on this bill. 

TITLE I — BROWNFIELDS REVITALIZATION 

This Title includes a provision to assist States to establish and expand voluntary 
response programs. Kennecott believes that provision should be made for voluntary 
cleanups as part of the Federal program. PRPs should be encouraged to undertake 
voluntary cleanups, whether or not a site is listed or proposed for listing as a Super- 
fund site. Voluntary cleanups can significantly reduce the costs and delays of Super- 
fund, and be completed in a manner acceptable to EPA or the States. 

TITLE rv — SELECTION OF REMEDIAL ACTIONS 

Kennecott supports the remedial action provisions of Title IV that require the se- 
lection of remedies that are cost-effective, that are based onsite-specific conditions 
and risk assessments, and that consider reasonably anticipated future uses of land 
and water. Kennecott also supports those provisions that allow for the consideration 
of natural attenuation and biodegradation in groundwater remediation, that recog- 
nize institutional and engineering controls, and that eliminate the preference for 
permanence and treatment. 


TITLE V — LIABILITY 

Kennecott supports the provisions in Title V to fairly allocate response costs at 
non-Federal sites, including the mixed funding for orphan shares. 

We recommend a provision be added that would allow remining of historic mining 
sites for the economic recovery of metals or minerals without the imposition of 
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Superfund liability for past releases. Because of the size and nature of these sites, 
remining may be the only practicable approach to a cost-effective cleanup. 

TITLE VII — NATURAL RESOURCE DAMAGES 

S. 8 recognizes the need to reform the cleanup and remedy provisions of Super- 
fund. This includes the need to have a rational approach to determine how clean 
is clean. This approach should be based on reasonable risk assumptions in light of 
current and reasonably anticipated land and water use scenarios. In order for the 
remedy and liability reforms of Superfund to succeed, the objectives of the NRD pro- 
gram must work harmoniously with those provisions. The improvements to be 
gained in the cleanup provisions will be lost if NRD Trustees, under the guise of 
restoration, can still require payment for additional cleanup beyond that necessary 
to achieve protection of human health and the environment, ^^ile Kennecott and 
the State of Utah NRD Trustee were able to reach a compromise that so far allows 
Kennecott to avoid a double cleanup, this type of result could be formalized for all 
NRD claims, rather than left to an NRD Trustee’s discretion. 

NRD should not be a secondary or substitute cleanup program. Superfund reform 
legislation should clarify the role of the NRD program by clearly limiting NRD dam- 
ages to restoring the public uses provided by the natural resource that were lost 
or impaired by the release of hazardous substances. It also includes defining injury 
in terms of actual injury to measurable and ecologically significant functions pro- 
vided by the resource that were committed or allocated to public use just prior to 
the time an injury occurred. Restoration programs should be cost effective and rea- 
sonable, based upon actual restoration needs, and damages should be spent on res- 
toration. To be cost effective, the cost of restoration should not exceed the benefits 
of the restoration activity. Surplus or punitive recoveries of past lost use or non- 
use damages should be eliminated. 

The NRD Title of S. 8 is a good beginning from which to address these concerns. 
In particular, we concur in the elimination of non-use damages, and the elimination 
of assessment costs for studies using the contingent valuation method (CVM). How- 
ever, we believe CVM should be eliminated altogether as a damage calculation 
methodology. We agree that regulations should be required to take into consider- 
ation the ability of a natural resource to recover naturally, as well as the availabil- 
ity of replacement or alternative resources. We also believe it would be appropriate 
to clarify that natural recovery should also be applied to reduce the amount of the 
overall recoverable damages. 

Kennecott offers the following suggestions to clarify the provisions of Title VII: 

• The limitation on double-recovery now appears to be less protective than the ex- 
isting prohibition. The proposed language seems to limit the existing prohibition on 
double recovery only with respect to the same person and to the same injury. This 
could allow two different Trustees to obtain damages for different injuries to the 
same natural resource caused by the same release of hazardous substances. 

• The NRD proCTam should continue to include a reasonable limitation on liabil- 
ity. The existing $50 million cap should be included in any Superfund reform, and 
should pertain to the entire area affected by the release of hazardous substances. 

• The recovery of NRD damages should be clearly limited to releases occurring 
after 1980. 

• Not only should EPA be required to take into account potential resource injury 
that could result from remedy selection, there also should be a bar to recovery of 
NRD damages resulting from the selected remedy. 

• The NRD provisions limiting judicial de novo review of restoration plans should 
not eliminate de novo adjudication of damage claims. 

• There should be a precise statute of limitations that runs from the time the 
Trustee knew, or should have known, of the injury. 

• The authority of trustees to issue Section 106 orders should be clarified to en- 
sure that trustees and EPA are not using different standards of what is necessary 
to protect the environment, and to ensure that trustees do not use Section 106 or- 
ders to bypass statutory provisions governing NRD claims. 

In conclusion, Kennecott believes that S. 8 offers several positive improvements 
to the Superfund program. We appreciate this opportunity to testify and offer our 
suggestions for additional improvements to Superfund. 


Responses of Rich Heig to Additional Questions erom Senator Smith 

Question 1. Mr. Heig, you state in your testimony that it was because of your vol- 
untary cleanup efforts that the Bingham Canyon project was successful. Are the vol- 
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untary cleanup provisions in S. 8 that would provide for more State control and the 
ability to provide finality, an improvement to the current system? 

Response. Title I of S. 8 provides in Section 102 for “qualifying State voluntary 
response programs,” and defines the elements of such programs. Further, in Section 
103, S. 8 provides finality to response actions completed under a State program, as 
well as requiring State concurrence with Federal Section 106 orders within 90 days 
after issuance. Kennecott supports these provisions, and believes they represent a 
significant improvement over the existing system in Superfund. Volunteer response 
programs would act to eliminate or minimize litigation, reduce costs, and result in 
quicker cleanups to the benefit of all. As noted in our testimony, Kennecott also rec- 
ommends that the volunteer response provisions in S. 8 be extended to the Federal 
program. The benefits to be gained under a State program would be equally valu- 
able to the Federal program, and would be complementary to other cooperative ini- 
tiatives recently undertaken by ERA. 

Question 2. Your statement demonstrates that there is a strong need to coordinate 
remediation efforts and NRD claims. Do you believe that the changes made by S. 8 
in this regard are an improvement? 

Response. Yes, a number of changes made by S. 8 improve coordination of the 
cleanup and NRD provisions of CERCLA. Specifically, S. 8 improvements to the 
NRD program include: 

• Eliminating non-use damages; 

• Elminating recovery of assessment costs for CVM studies; 

• Requiring response actions and restoration measures to “not be inconsistent” 
with one another and to be implemented in a coordinated and integrated manner; 
and 

• Requiring natural recovery of a resource to be considered in injury and restora- 
tion assessments. 

Nevertheless, for the remedial and NRD programs to be implemented as effec- 
tively as possible, further changes should be considered: 

(1) to avoid conflicting standards between remedial authorities and NRD trustees 
that essentially result in dual cleanups; and 

(2) to avoid duplicative damages and transaction costs. 

(1) Avoid Conflicting Standards Essentially Resulting in Dual Cleanups 

It is Kennecott’s understanding that at a CEQ meeting on January 27, 1997, to 
discuss the Section 106 Executive Order 13016, Administration officials asserted 
that trustees have cleanup responsibilities in addition to EPA’s cleanup responsibil- 
ities. The example given was that EPA might require the cleanup of contaminated 
sediments to a level necessary to protect human health and the environment, but 
that trustees might decide additional cleanup is necessary. This results in what 
some proponents of NRD reform refer to as the “Cleanup 1 and Cleanup 2” scenario. 
Essentially, “Cleanup 1” is EPA’s required cleanup to a level protective of human 
health and the environment; “Cleanup 2? is a trustee’s required cleanup to a level 
beyond that necessary to protect human health and the environment and possibly 
beyond that necessary to restore the services provided by the resource in question. 
(See, “Superfund’s Natural Resource Damages Program Should Not Be a New 
Cleanup Program, “Attachment 1.) Without coordination, problems addressed by 
S. 8 in the cleanup program ultimately may be shifted to the NRD program. 

There are a number of instances where uncoordinated application of conflicting 
standards will result in wasted resources. The attached document, entitled “NRD 
Site Examples” (Attachment 2), illustrates various cases where the differing remedi- 
ation and NRD goals will result in potential double cleanup expenditures, the very 
issue Kennecott attempted to avoid in structuring its NRD settlement. 

The proposed S. 8 requirement for coordination of response and restoration meas- 
ures is a good beginning to avoid these unfair results. However, this mandated co- 
ordination should not become a means for the NRD restoration to drive the remedy 
based upon cleanup goals that are inconsistent or more onerous than remediation 
goals. This is particularly important where NRD trustees seek restoration at “clean- 
up” levels beyond those required by EPA (or any similar to the proposed revisions 
contained in Title IV of S. 8). For example, EPA, as well as provisions of proposed 
Title IV, are working toward a sustainable ecosystem approach to remedy selection. 
Conversely, some NRD trustees are seeking restoration to address any contaminants 
causing a measurable adverse impact on the chemical, physical or biological envi- 
ronment (See, 43 C.F.R. §§11.14(v) and 11.15; IS C.F.R. §§990.30 and 990.51(c)), re- 
gardless whether contaminants left in place following remediation impair the ability 
to restore the services provided by the resource to the public. This issue could be 
addressed by including a restoration standard in S. 8 based on restoring the meas- 
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urable and ecologically significant functions of the natural resources that provided 
services to the public. 

(2) Avoid Duplicative Damages and Transaction Costs 

Kennecott did not face an NED issue involving multiple trustees at the Bingham 
Canyon site; however, this is not true for many sites. As Kennecott noted in its tes- 
timony, efforts at addressing this issue in S. 8 appear to unintentionally eliminate 
existing protections against double recovery. S. 8 includes a good addition designed 
to prevent a trustee from recovering damages not only under CERCLA, but also 
under other laws. However, the modification in S. 8 appears to apply only to the 
same “person” and could be misconstrued to allow a party that has first recovered 
damages under another law to proceed with recovery under CERCLA. Consequently, 
this provision should be clarified to preclude recovery of duplicate damages by more 
than one trustee for injuries to the same resource caused by the same release(s) of 
hazardous substances. It should also preclude recovery of the same damages under 
multiple laws, regardless if the claim is brought first under laws other than 
CERCLA. 

Question 3. Would you have progressed as far as you have at the Bingham Can- 
yon site, if that facility had been placed on the NFL? Are the cleanup provisions 
in S. 8 and improvement to this problem? 

Response. Kennecott believes the cleanup efforts at the Bingham Canyon site 
have progressed further and more quickly than would have been possible had the 
site been listed on the NPL. As you are aware, the traditional Superfund process 
hinders the ability to quickly achieve cleanup. Under the approach utilized by 
Kennecott with the oversight of EPA and the State of Utah, of the 20 sites (source 
areas) initially identified, Kennecott has completed cleanup at 10, cleanup is in 
progress at 8 other sites, and 2 sites were determined not to require additional 
work. To date, the percentage of costs spent on actual cleanup at Kennecott sites 
is still over 90 percent and at times exceeds 95 percent. These percentages are likely 
to remain close to this level, particularly given EPA’s recent policy that makes the 
Kennecott sites eligible for reduced oversight costs. Spending over 90 percent of 
costs on actual cleanup is not likely to be achievable at an NPL site. 

Key to the success of the proactive approach utilized by Kennecott has been the 
ability to proceed quickly while utilizing community participation, and to focus ef- 
forts on removing potential sources of contamination through area by area removal 
actions. If Kennecott were required to conduct all of its cleanup activities under the 
process found in the cleanup provisions of S. 8 (Title IV), it is not clear that the 
results would be as efficient and effective as they have been to date. 

However, assuming that the provisions of Title IV do not eliminate the ability to 
address contamination through accelerated removal actions, some of the provisions 
appear to be beneficial. For example, Kennecott is conducting a remedial investiga- 
tion and feasibility study (RRFS) relative to groundwater contamination (and is ini- 
tiating a separate remedial investigation regarding a different area of groundwater 
contamination.) A number of changes proposed by S. 8 that could benefit the contin- 
ued efficiency of achieving a cost-effective remedy include: 

• Remedial actions based on the current, planned, or reasonably anticipated use 
of the surface water, groundwater, or land; 

• Providing that a remedial action using institutional and engineering controls be 
considered on an equal basis with other remedial action alternatives; 

• Requiring consideration of natural attenuation or biodegradation; 

• Emphasis on allowing PRPs to develop work plans; 

• Preference for using facility-specific data; and 

• Comparison of risks posed by the facility to other risks commonly experienced 
by the local community. 

Additionally, the “results-oriented approach” contained in Title VIH, requiring 
procedures to minimize the time required to conduct response actions, expedite facil- 
ity evaluations and risk assessments, limit engineering studies and require stream- 
lined oversight, appears to be a constructive approach for timely response actions 
in comparison to the typical Superfund process. However, the ability to quickly and 
efficiently conduct a cleanup should not be encumbered with additional procedures 
unless existing procedures are eliminated. Again, these procedures, even if expedit- 
ing, should not impede the ability to conduct timely removal actions to address the 
majority of the contamination at a site if appropriate. 

Question 4. As you know, President Clinton recently issued an executive order 
which would allow the Department of interior, or any other Department to issue or- 
ders under Section 106. You state in your testimony that this section should be 
clarified so that there is consistence among the Departments about what is nec- 
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essary to protect the environment. How would you modify S. 8 to address these 
issues under Section 106? 

Response. The executive grant of Section 106 authority to Federal NRD trustees 
was unnecessary to fix any problems in CERCLA’s cleanup program. Yet, with this 
new grant of Section 106 authority comes the concern that the problems of 
CERCLA’s cleanup program will not only be magnified five times, but that the au- 
thority granted to Federal NRD trustees by Section 106 may encourage trustees to 
blur distinctions between cleanup and NRD. Consequently, the simplest means to 
address the concerns raised by Executive Order 13016 is to modify Section 106 by 
limiting the delegation of Section 106 authority to those agencies that have had the 
authority for the last 16 years — the Environmental Protection Agency and the Na- 
tional Coast Guard. 

This approach would avoid potential problems that can result from the broad 
duplicitous delegation of Section 106 authority to five additional Eederal agencies 
which are also NRD trustees. This approach also would alleviate the improper use 
of Section 106 authority as a pretense for Section 107 NRD purposes and the mag- 
nification of problems already identified in the implementation of Superfund. Even 
all of EPA’s Administrative reforms will have little impact on other agencies not 
bound by those policies. At a minimum, if Federal NRD trustees are allowed to re- 
tain Section 106 authority, such authority should be clearly limited to emergency 
situations and be unavailable if the trustee is also a PRP at a site. These minimal 
limitations are discussed further below. 

DISCUSSION 

Giving trustees Section 106 authority raises many concerns about fairness, par- 
ticularly where in many instances, the Federal trustee may also be a PRP at the 
site in question. The concerns that some trustees might use this new power improp- 
erly are not suspicious rhetoric. The Administration Has made a number of alarming 
statements about the purpose of the Executive Order. For example, when the Ad- 
ministration issued the Executive Order, public statements indicated that the au- 
thority is directed at cleanup [Cleanup 2] of “natural resources that support hunt- 
ing, fishing, tourism and recreation in local economies.” This is the objective of the 
Administration’s stated NRD program of “restoration” for injured natural resources 
that support hunting, fishing, tourism and recreation in local economies.^ CEQ’s 
Twenty-Fifth Anniversary Report furthers this notion when it states: 

“Superfund moneys are not available, however, to fund natural resource res- 
toration, and thus the natural resource damage programs have had more lim- 
ited support than EPA’s remedial program. To enhance the program authority 
of natural resource agencies that now lack access to the Superfund, Executive 
Order 13016 provides these agencies with authority to issue administrative or- 
ders to compel responsible parties to perform response work.” 

Moreover, an EPA official indicated that the new authority will enable trustees 
to compel PRPs to conduct natural resource damages assessments.^ That is not 
what Section 106 authority is intended to address. 

If the authority granted by the Executive Order is improperly utilized for pur- 
poses of Section 107 NRD, the few procedural and substantive safeguards provided 
by Section 107 could be circumvented, including: 

• Evasion of a PRP’s rights to an Article III court hearing where the trustee must 
prove its case; 

• Circumvention of the retroactive and monetary limitation on liability that cur- 
rently exists under Section 107; 

• Avoidance of statute of limitations and the prohibition on double recovery; and 

• Bypassing the requirement that a trustee prove that the PRP’s release was the 
cause of the actual injury. 

Furthermore, where a trustee improperly utilizes Section 106 authority, the 
Superfund is at risk for recovery of response costs by those subject to improperly 
issued orders. 

Part of the concern for misuse of the authority lies in the minimal standard for 
issuing Section 106 orders. The current standard for exercising Section 106 author- 
ity is the existence of an “imminent and substantial danger to public health and 


^ See, Administration August 28, 1996, Press Release “Protecting All Communities From Toxic 
Pollution;” and June 20, 1995 Testimony of Asst. Sec. Oceans Atmosphere, National Oceanic and 
Atmospheric Administration, before the Subcommittee on Commerce, Trade, and Hazardous Ma- 
terials, House Commerce Committee. 

2 Interview with Assistant Administrator for Solid Waste and Emergency Response, Superfund 
Report, October 2, 1996. 
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welfare or the environment” from the “actual or threatened release of a hazardous 
substance.” 3 While, to the average reader, this standard appears to apply only in 
emergency cases, it has been indulgently construed so the standard is more a catch 
phrase than a criteria for issuing 106 orders. For example, “imminent” 
endangerment exists if “factors giving rise to it are present, even though harm may 
not be realized for years. Similarly, the definition of “release” has been applied 
broadly by some courts to include ongoing, passive “releases” from a source that was 
disposed of historically. 

With such a flexible standard. Federal trustees should, at a minimum, be limited 
to utilizing Section 106 authority only in true emergency situations. Limiting the 
trustees’ use of Section 106 authority to emergency situations requires either (1) a 
clarification of the “imminent and substantial endangerment” standard applicable to 
all agencies with authority under Section 106 or (2) modification of the standard rel- 
ative to NRD trustees’ Section 106 authority. For example, to modify the Section 
106 standard with respect to the authority of NRD trustees, the authority should 
be eliminated for historically contaminated sites. Those sites should already have 
been identified for CERCLA response if such was necessary. Emergency authority 
is more applicable to current or future incidents caused by current or future con- 
duct. 

Furthermore, a trustee should be prohibited from exercising Section 106 authority 
where the trustee is a potentially responsible party. In that situation, if an emer- 
gency response needs to be undertaken, the trustee can undertake the removal itself 
and seek to recover response costs from other parties if appropriate, or the trustee 
can rely upon ERA or the Coast Guard to exercise Section 106 authority. 

Kennecott respectfully requests that as part of its response to this question. At- 
tachments 3 and 4 be incorporated and considered. Attachment 3 contains the com- 
ments of several companies, including Kennecott, concerning the Implementation of 
Executive Order 13016. Attachment 4 contains the comments prepared by the 
Chemical Manufacturing Association (CMA) that are referred to in Kennecott’s com- 
ments contained in Attachment 3. 

Question 5. You state that at the Ekotek NPL site, you have spent $19 million 
on legal fees and oversight costs since 1989 (8 years), yet no cleanup remediation 
has been implemented. Do you believe that the changes proposed in S. 8 would have 
avoided this problem? 

Response. The Ekotek Site is a former used oil recycling center in Salt Lake City, 
Utah. In 1988, EPA took over the site and in 1989 the Ekotek Site Remediation 
Committee was formed to respond to EPA cleanup orders and conduct emergency 
removal. The site contained many leaking drums and tanks, oil sludge ponds and 
other materials left behind when the owner, Ekotek, Inc., abandoned the site and 
declared bankruptcy. Over the life of the Committee it has been made up of some 
400 of 3,000 potentially responsible parties at the site and is currently at 60 as a 
result of settlements. To clarify, although final remediation cleanup at the site has 
not occurred, approximately $10 million of the $19 million was spent by the Com- 
mittee on the emergency removal, including EPA’s response and oversight costs. 

Several of the changes proposed in S. 8 may have resulted in benefits to the over- 
all process and costs at the Ekotek site. 

• Title I — Brownfields 

In 1996, the Ekotek Site Remediation Committee (Committee), requested EPA to 
consider the Ekotek site as a candidate for the Brownfields Pilot Programs nation- 
wide. The Committee believes the site would be a good candidate for Brownfields 
as a means of encouraging its redevelopment once remediation is completed. Al- 


3 Under Section 106 of CERCLA, 42 U.S.C. 9606, EPA’s main avenues to compel PRPs to con- 
duct removals, studies or remediation include issuing a Unilateral Order (UAO) or making a 
referral for a judicial enforcement action. A judicial referral under Section 106 could result in 
an order compelling compliance and exacting penalties. If the PRP refuses to conduct a response 
action pursuant to a UAO, EPA could conduct a fund-financed response action. The EPA could 
then recover its costs and may be able to recover punitive damages up to three times the 
amount of the cost of the cleanup as well as seek penalties up to $25,000 per day. 42 U.S.C. 
9606 and 9607. Now those authorities appear to have been granted to five Federal trustees. 
Even if a Federal NRD trustee issued a UAO beyond the scope of authority granted by Section 
106, a PRP would be placed in an extremely difficult position to refuse the order at the rib of 
penalties and treble damages. 

"^See, United States v. Conservation Chemical Co. 619 F. Supp. 162 (W.D. Mo. 1984). “Sub- 
stantial” endangerment exists “if there is reasonable cause for concern that someone or some- 
thing may be exposed to risk of harm by release or threatened release of hazardous substance 
if remedial action is not taken, keeping in mind that protection of public health, welfare, and 
environment is of primary importance.” Id. 
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though the Committee has not received a response regarding the Brownfields re- 
quest, Kennecott would not want to see any future opportunity for Brownfields 
treatment eliminated because S. 8 excludes NFL sites. Even if the final remediation 
is conducted by responsible PRPs, the benefits to be gained under Brownfields that 
limit the liability of a prospective purchaser and encourage development of the prop- 
erty into a new viable commercial facility will be of great benefit to the neighboring 
community. 

• Title IV — Remediation 

It appears that many of the concepts of the proposed remediation provisions of 
S. 8 potentially could have avoided some of the delays and expenses incurred at the 
Ekotek site. For example, EPA’s proposed remedy at the site included a pump and 
treat requirement for groundwater contamination related primarily to hydrocarbons. 
The Committee expended considerable time, effort and money to establish a tech- 
nical case showing that the proposed pump and treat remedy for groundwater at 
the site was not cost-effective, would pose more of a threat to uncontaminated 
groundwater and the groundwater could be effectively remediated through intrinsic 
Bioremediation. These same concepts relative to groundwater are formally addressed 
within the remedial groundwater provisions of S. 8. If the remediation provisions 
had been in place at the time of tbe RI/FS and remedy selection process it is pos- 
sible that the proposed pump and treat remedy would not have been selected by 
EPA as the initial proposed remedy and much of the time, effort and money ex- 
pended on rebuffing that proposal would have been saved. The difference between 
EPA’s initial proposed pump and treat remedy and the intrinsic bioremediation rem- 
edy is approximately $4-6 million based on the Committee’s estimates. 

Although unknown at the time to the Committee, the proposed remedy for the 
Ekotek site was one of the remedies reviewed by the Administration’s Remedy Re- 
view Board. Following the Board’s review and consideration of comments received 
by interested parties, EPA Region VIII selected the alternative that included intrin- 
sic bioremediation for the groundwater. Additionally, the second major component 
of the proposed remedy called for thermal desorption (incineration) of contaminated 
soils. The Committee sought a containment remedy for the contaminated soils, with 
removal of hot spots rather than the incineration remedy, as a cost-effective method 
of addressing the contamination and while remaining protective of human health 
and the environment. Ultimately, the selected remedy is the containment option. 
The overall cost difference between the two soils remedies is estimated by the Com- 
mittee to be $10 million. 

The Committee was pleased that at the end of the day EPA chose the more cost- 
effective yet protective remedies urged by the Committee. There are, however, a 
number of contingencies tied to the implementation of the selected remedy that 
could result in increased remediation costs in the future, notwithstanding the efforts 
of the Remedy Review Board. 

• Title V — ^Allocation 

The ability to fairly allocate liability at a site like Ekotek is important if the over- 
all unfairness of Superfund with its strict joint and several liability is not otherwise 
addressed. The parties carrying the primary responsibility at the Ekotek site did not 
own or operate the site. Whether large or small, many of the PRPs sent only used 
motor oil to the site for recycling into useful products. It is possible the site would 
qualify as a “mandatory allocation” site under S. 8, and as such, allocation of the 
response costs could have been fairly allocated among the parties. However, any al- 
location process must necessarily take into consideration the toxicity of parties’ 
wastes at a site. At Ekotek, some parties sent substances contaminated with PCBs. 
The cleanup costs associated with PCB contamination have the potential to increase 
the cleanup costs at the site by several million dollars. 

At some sites, including Ekotek, the 1 percent threshold for a liability exemption 
could result in large numbers of PRPs and waste volumes fiLlling in the exempt 
category. At a mandatory allocation site, it appears that the exempt category would 
be covered by orphan share funding. However, it appears that at requested or per- 
missive allocation sites, this exempt share would be unfairly distributed to the re- 
maining PRPs. For example, the total volume of hazardous substances sent to the 
Ekotek site is estimated at between 30 and 50 million gallons. One percent is 
300,000 to 500,000 gallons, and it is estimated that all but a few dozen of the thou- 
sands of Ekotek PRPs would fall into the exempt category with at least 50-60 per- 
cent of total site gallonage exempted. 

• Title VIII — Accelerated Remediation 

“Results-Oriented Approach — The time for the completion of the RD/RA process 
for Ekotek (assuming only 60-day review period by EPA on submittals) has been 
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projected to take another 3.3 years, making the total response time at the site ap- 
proximately 13 years. Given the length of time lost between the removal action and 
the issuance of a final ROD and the final remediation, accelerating the time to com- 
plete the remedial planning process would help to reach the final cleanup more 
quickly and presumably avoid delays and additional costs. 

Queston 6. 1 would like to ask you about the issue of remining, which is not ad- 
dressed in S. 8. Could you explain what remining consists of why it is prevented 
by Superjund’s joint strict, several and retroactive liability system, and why it could 
be environmentally beneficial for former mining sites? 

Response. By the term “remining” we mean the recovery of mineral values from 
historic mining sites by extraction, beneficiation, or re-processing of the remaining 
in situ ore and/or residual materials. Early mining and mineral processing methods 
were not as efficient as those employed today, and, consequently, mineral values 
were not always fully recovered. In some instances operations closed prematurely 
because of downturns in the market or lack of adequate capital. With modern equip- 
ment and technology, it may now be technically and economically feasible to reenter 
some historic sites and recover those values left behind. 

Minesites by their nature are located at naturally occuring concentrations of min- 
erals, often the metals identified as hazardous by Supcefund, and, as such, some 
historic sites have been candidates for the CERCLIS list. The CERCLA list contains 
a number of historic mining-related sites. Under the existing law, if a miner ac- 
quires a historic mining site, with contamination from historic operations (e.g., 
groundwater contamination), the miner can become a PRP subject to the joint, sev- 
eral and strict liability provisions of Superfund. The added burden of litigation, 
oversight, and other Superfund costs would likely overwhelm the economic incen- 
tives to remine the site. If the miner could acquire or enter the site to reprocess 
waste materials and recover additional minerals without becoming strictly liable for 
contamination caused by historic operations, some of the contamination sources 
could be eliminated. 

Remining not only results in the recovery of valuable minerals or metals but also 
allows the residual materials to be managed with modern technology and practices 
that are protective of the environment. Remining would be conducted with the over- 
sight and safeguards of current regulatory controls that act to protect air and water 
quality during operations, and require reclamation of the disturbed areas before 
final closure. 
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SUPERFUND’S NATURAL RESOURCE DAMAGES PROGRAM 


B tjgo a ;j n y.igij J y imej 


When Superfund passed in 1980, Congress envisioned it as having one deanup program to 
protect human health and the environment administered by EPA After deanup would come 
restoration to replant trees, restock fisheries, re-create wetlands, etc. under the natural 
resources damages (“NRD”) program administered by resource trustees. 

In January 1 997, federal resource trustees explained that their responsibilities are not limited 
to restoration and that Superfiind now has two different deanup programs: cleanup #1 
administered by EPA to protect human health and the environment and deanup #2 
administered by resource trustees to remove contamintmts having any measurable adverse 
impact on a chemical, physical or biological function. Thus, Supetfimd has become: 


Cleanup #1 
+ 


Administered by EPA 

Designed to protect human health and the environment. 


Cleanup #2 • Administered separatdy by federal trustees 

(DOI, NOAA DOA doe, DOD). 

• Designed to address natural resource injury. 

* Trustees define resource injury as the presence of 
contaminants causing a measurable adverse impact on 
the chemical, physical or biological environment. 


Natural 

Resource • Administeted by federal trustees to replant trees, re-create 

Restoration wetlands, etc. 

Under the trustees’ deanup standard, virtually nothing escapes attention under the NRD 
program. If the trustees’ definition of cleanup prevails, Superfimd experts have concluded 
that we might as well stop ^^orrying about reforms to the EPA cleanup program because 
whatever EPA requires to protect hunuui health and the enviromnent can be overridden or 
rendered moot by the mote expansive cleanup program administered by the trustees. 

Small and large businesses which have engaged in cleanup under EPA standards, agreed to 
a remedy sdecdon, or entered irrto a covenant not to sue with EPA can find themselves liable 
for additional cleanup under the trustees all encompassing definition. 

When the Administration gave federal trustees Section 106 authority to require industry to 
take ordered actions, the problems with having a cleanup #2 became worse. 


February 27, 1997 
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The Natural Resource Damages C'NRD'^ ixog^ aiioidd be an inqmttam pan of Superftind. 
Unfortunately, the program has loS its fitcus. In srane cases^ trustees are using the NRD 
prt^iam as a second cleans pogram. In atfieraH&nices,ttusteesa^fin^ restoration non^ 
to fund unrelated projects. In still other cases, trustees demand, uid collect, NRD money 
without any (dan residing how to use die fimds. Coi^ressdiouUrefiimi the NRD program 
to conform and clarify that its purpose is to restore resources used hy the pubBc sMch are 
inured by the release ^hatordous substances and to place boundaries around the dhsoetion 
trustees now clahn in nnplmnenting the pn^ram. 

Clark Fork River. Montana. ERA’S qiproved cleanup required that mine taUings be 
rranoved and then tremed on father ground. The Me deamp i^micy concurred. Now,the 
state trustee has filed a S7I3 million NRD daim demamlmg that the mine tailings be moved 
again and that additional stream channel deanup be undertakea The NRD claim also includes 
$371 million fiir so-called non-use and lost damages and for items such as SSS million to build 
a water reservoir for area reddems despite the fiict that these residents get thdr drinking 
water fiom a river system which was not affected by the mine operations. 

Berks. PennsvKania. At a typical wMe oil site cleaimp, a state concurred in an BRA 
cleanup decision which found groundwater deanup was unnecessary. Thereafter, the state 
filed an NRD daim fiir$S6Sndlioniiidt«liaggrmindwater cleanup. The NRD daim was for 
the diSbrence between the agreed deanup amount and the most mcpendve cleanup alternative 
which had been identified previously. 

RkihOeefc. Indiana. A 1993 pipeline nipture caused an oil spiO in Fish Creek and ratted 
in an NRD claim. Trustees esfimated the NRD damage assessment could cost as much as 
$10.7 nilficm even thou^ the totual cost of restoration could be as little as S3 million. Afi»' 
the s{d!, the Nature Conservancy rqxxted that the oB ^nU was a low risk source of stress and 
conduded that agricultural practices were the primary cause of habitat loss. But to resolve 
the trustee’s NRD claim for the oil spill, the leqxmsibie patty agreed to an “oil spill 
restorafion” plan which provided for the acquUtion of agriculture limitii^ conservation 
easennetits, the pirdiase of livestock fencii^ and the purchase of mecharucal barriers to trap 
silt caused by a^cultural practices. 

Foi River. Whconsin. Afl^- the State, industiy and conservation groups voluntarily reached 
agreonent chi a deanup and redoration plan aid took st^s to inqilmnait it, the D^iaitment 
of the Interior sadder^ filed notice of an NRD claim which may include additiona! cleamip 
and non-use and lost-use damages. The Interior Depaitm«it had refused to participate in the 
discussions leadii^ to the voluntaiy agreemem and its action has the real potential for 
disrupting the voluntary deanup agreement. 

Los Angdw Harhnr. The govranmoit has filed NRD claims a^inst a municipid sewwage 
authority and otheis totaling $t .2-$I .8 billion, including $S7S million in non-use values and 
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NRD Site Examples 
page 2 


up to $1.04 billion for various lestoration ahenuUives, including dredging or placing 
a 6 fix)t sand cap over 1 0. S square miles of ocean bottom with a depth up to 300 feet. 

The dredging or capping of lO.S square miles of ocean bottom is an unprecedented 
engineering project criticized by sdendsts and environmental groups as unnecessaiy 
and dangerous to marine life. The dredge or cq> plan is design^ to benefit two 
species of fish whose populations have not been shown to have been impacted; the 
peregrine fiilcon population, which stood at 14 pairs before the introduction of 
pollutants and is at 12 pairs now, the bald eagle, which is more plentiful today than 
before pollution discharges began; and the California sea lion whose population has 
increasKl fiom 1,000 in the 1920's to 1 10,000 today. 

Coeur D’Alene. Idaho. An NRD claim has been filed for $1.4 billion which includes 
removing and storing over 2 billion cubic feet of mine tailings in a river valley. Two billion 
cubic feet would fill 800,000 railcats. Of the total drum, $73S million is based on lost use and 
non-use values, including a claim for $200 million in lost tribal cultural and spiritual values 
although the Tribe’s reservation is miles away fi'om the valley. 

Cantara Loop. California; Elliot Bay. Washington; Comnientemen t Bay. Washington; 
New Bedford Harbor. Massachusetts ; Los Aneelef Harbor. California. On May 18, 
1996, the General Accourtting Office (“GAO”) released a study of how trustees have used 
ttxmies collected fixrm NRD settlements at five sites. GAO found that ofthe $33.9 million 
collected for NRD at these sites, only $3.6 million has been disbursed and that has been spent 
to pay for (1) past darruige assessments and (2) preparing resource restoration plans to 
determine what to do with the rest of the money. GAO states “no other restoration actions 
have been taken with the monies collected.” In find, GAO notes that at one site the trustees 
admit most elements of the ecosystem are recovering without any special restoration efibrts 
and, therefine, the trustees may not use file NRD money at that site but will instead use it “to 
develop natural resource restoration prefects in other areas ofthe state.” GAO found trustees 
made NRD daims without any restoration plan in mind and the money collected for allied 
damages at one site was being used for projects dsewhere. 


Dated: March 13, 1997 
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CHICAGO 
DALLAS 
LOS ANGELES 


WRITER'S DIRECT NUMEER 

202 - 736-8111 


SiDLEY & Austin 

A fARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS 


1722 Eye Street, N.W. 
Washington, D.C. 20006 
Telephone 202 736 8000 
Facsimile 202 736 8711 

Founded 1866 


NEW YORK 
LONDON 
SINGAPORE 
TOKYO 

RECEIVED 


January 8, 1997 


JAN 1 5 1996 

KENNtCOTT 
LAW DEPARTMENT 


Mr. Bradley M. Campbell 
Associate Director 
Council on Environmental Quality 
Old Executive Office Building 
Washington, D.C. 20501 

Re: Comments on Implementation of Executive Order 13016 

Dear Mr. Campbell: 

In response to the Coimcil of Envirorunental Quality's recent solicitation of 
conunents, 61 Fed. Reg. 59,866 (November 25, 1996), we are pleased to submit these comments 
on the implementation of Executive Order 13016 on behalf of Aluminum Company of America, 
American Forest & Paper Association, American Petroleum Institute, Atlantic Richfield 
Company, Asarco Incorporated, E.I. du Pont de Nemours and Company, Kennecott Holdings 
Corporation & Affiliates, Fort Howard, FMC Corporation, General Electric Company, Genera! 
Motors Corporation, Hercules Inc., NCR, Rh6ne-Poulenc, Inc., Zeneca Inc. (collectively 
"Commenters"). 

We thank you for the brief extension of time which you extended to the 
Commenters over the holiday period and look forward to your consideration and resolution of the 
important issues identified. 
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SiDLEY & Austin Washington, D.C. 

Mr. Bradley M. Campbell 
January 8, 1997 
Page 2 


If you have any questions concerning these comments or desire additional 
information please contact either me (202-736-81 11) or Jim Connaughton (202-736-8364). 


Very truly yours. 



1 . Stewart 
James L. Connaughton 


JLC/pjt 


CAMPBELLAVro timoiyl. IW(ll:S5«»j 
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BEFORE THE COUNCIL ON ENVIRONMENTAL QUALITY 

COMMENTS ON THE IMPLEMENTATION OF 
EXECUTIVE ORDER 13016 


Aluminum Company of America 
American Forest & Paper Association 
American Petroleum Institute 
Atlantic Richfield Company 
Asarco Incorporated 
E.L du Pont de Nemours and Company 
Kennecott Holdings Corporation & Affiliates 
Fort Howard 
FMC Corporation 
General Electric Company 
General Motors Corporation 
Hercules Inc. 

NCR 

Rhone-Poulenc, Inc. 

Zeneca Inc. 


JANUARY 8, 1997 


Prepared by: 

David T. Buente 
Richard B. Stewart 
James L. Connaughton 

Sidley & Austin 
1722 Eye Sheet, N.W. 
Washington, D.C. 20006 
(202) 736-8000 
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COMMENTS TO THE COUNCIL ON ENVIRONMENTAL QUALITY ON 
EXECUTIVE BRANCH IMPLEMENTATION OF EXECUTIVE ORDER 13016 


INTRODUCTION AND SUMMARY 

Aluminum Company of America, American Forest & Paper Association, 
American Petroleum Institute, Atlantic RichBeld Company, Asarco Incorporated, E.l. du Pont de 
Nemours and Company, Kennecott Holdings Corporation, Fort Howard, FMC Corporation, 
General Electric Company, General Motors Coiporation, Hercules Inc., NCR, Rhdne-Poulenc, 
Inc., Zeneca Inc. ("Commenters") are pleased to submit the following conunents on the Council 
on Environmental Quality (“CEQ”) notice inviting conunent on implementation of Executive 
Order 13016. 61 Fed. Reg. 59,886 (November 25, 1996) ("Executive Order"). While the exact 
scope and import of the Executive Order are unclear, it purports to grant authority to issue 
administrative orders under Section 106 of CERCLA to the Secretaries of Commerce, Interior, 
Agriculture, Defense and Energy ("federal trustees") with respect to releases or threatened 
releases of hazardous substances affecting natural resorrrces under their trusteeship or vessels or 
facilities subject to their custody, jurisdiction, or control. Such authority may only be exercised 
with the concurrence of the Environmental Protection Agency ("EPA") or the Coast Guard, 
which exercised such authority exclusively in the past. The federal trustees authority may not be 
exercised at any vessel or facility where the Coast Guard or the EPA is the lead federal agency 
for conduct or oversight of a response action. Superfund monies may not be used to fund 
response actions where a Unilateral Administrative Order ("UAO") has been issued by the 
federal trustees and not followed. 

All of the Commenters have substantial experience not only with CERCLA's 
cleanup program, but also with implementation of the natural resoirrce damages ("NRD") 
programs under CERCLA and OPA. Certain Commenters have provided extensive corrunents to 
the Department of the Interior (DOI) and to the National Oceanic and Atmospheric 
Administration (NOAA) concerning the development and implementation of various 
rulemakings governing natural resource damage assessments.' 

A core objective of the Superfund reform effort has been to bring greater clarity to 
the cleanup program in order to reduce transaction costs and delay and to promote greater 
fairness. In the last two years. Congress has also come to recognize that any benefits of 
reforming the cleanup program could be diminished significantly if corresponding clarification 


‘ Commenters have reviewed, and generally support, the comments prepared by the Chemical 
Manufacturers Association (CMA) in response to CEQ's notice. Those comments focus 
primarily on core challenges that must be addressed in order to fairly and properly incorporate 
new federal actors and activity into the Superfimd cleanup process under Section 106. These 
comments focus primarily on the significant NRD implications of the Executive Order. 
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of the NRD program does not occur: without such clarification, problems corrected in the 
cleanup program could simply be transfened to the NRD program. Granting Section 106 UAO 
authority to natural resource trustees is a major step in the wrong direction because it will 
encourage trustees to blur further the important legal, policy and practical distinctions between 
the two programs, and thereby provoke needless conflict and litigation. 

In Commenters’ view, a grant of Section 106 UAO authority to natural resource 
trustees is not needed in order to fix any identifiable problem in CERCLA’s cleanup program 
and will only serve to further complicate and confuse the cleanup effort. Further, giving trustees 
Section 106 UAO authority raises very difficult and likely insunnountable legal, constitutional, 
and practical issues relating to CERCLA’s NRD program. Accordingly, Commenters believe 
that trustees should not be given Section 1 06 UAO authority. If such authority is nonetheless 
conferred, it should be limited to true emergency abatement situations resulting from current 
disposal activity and apply only to sites owned and managed by the federal trustee in question. 
Further, Section 106 UAOs should not be used at sites where trustees have already initiated the 
NRD assessment process. 

Finally, given the national and state significance of the Executive Order, and the 
need for a cooperative approach to the NRD program, Commenters urge CEQ to convene 
meetings of stakeholders to explore the myriad, complex issues posed by giving federal trustees 
this new authority. 


I. Giving Trustees Section 106 UAO Authority is Unnecessary and Will Needlessly 
Complicate CERCLA’s Cleanup Program 

Although the grant of Section 106 UAO authority to federal natural resource 
trustees ostensibly deals with cleanup program issues, neither the Executive Order nor CEQ's 
notice identifies any specific problems in the cleanup program to which the Executive Order is 
addressed. In the last four years of debate concerning Superfund reform, the Administration has 
never publicly asserted a need to extend Section 106 UAO authority to natural resource trustees, 
nor has this issue been identified on the public agenda of administrative reforms that EPA has 
targeted for action. If legitimate problems exist with die current exercise of Section 1 06 UAO 
authority by EPA and the Coast Guard, CEQ should publicly identify what those problems are, 
explain in detail how the new authority responds to those problems, invite comment on each 
specific problem, and explore whether alternative mechanisms exist to address them. 

Rather than solving the serious procedural and substantive problems in 
CERCLA's cleanup program, the Executive Order compounds the potential for increased 
complexity, inefficiency, and transaction costs by adding a broad new class of federal actors with 
overlapping cleanup authority. The Order gives new Section 106 UAO authority to five major 
Cabinet Departments. Each of these Departments has various bureaus and countless field offices 
scattered throughout the country; most have little or no experience in implementing Superfund 
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cleanups. Extensive training and resources will have to be committed in order to equip officials 
throughout these five Dqiattinents to exercise Section 106 UAO authority. Yet the fi^eral 
trustees' authority to act does not replace that of EPA or the Coast Guard. Rather, in order to 
execute a Section 106 UAO, these agencies must obtain the concurrence of EPA or tire Coast 
Guard -- which already possess the authority. While EPA or Coast Guard concurrence is plainly 
critical, the proliferation of Section 106 UAO authority among numerous federal agencies will 
create wasteful bureaucratic duplication and complexity, resulting in a needless and unjustified 
drain on the federal budget.^ As pointed out in the comments of the Association of State and 
Territorial Solid Waste Management Officials ("ASTSWMO''), fragmentation of federal cleanup 
authority could also discourage voluntary cleanups pursuant to State remedial programs. 

Further, giving Section 106 UAO authority to federal trustees agencies will 
undermine the important objective — recognized bodi by the Administration and by Congress — 
of establishing and adhering to orderly priorities in the cleanup program by targeting limited 
cleanup resoiuces on the most serious problems. By fiagmenting cleanup authority and 
encouraging trustees to blur further the crucial distinction between response actions and 
restoration of injured natural resources, the Executive Order will make it more difficult to 
achieve orderly cleanup priorities. The Executive Order creates a real danger that 
remedial/restoration priorities will be turned on their head: work will continue to proceed more 
deliberately at the supposed worst sites ~ i.e., those on the NPL - while trustees can use Section 
106 UAO authority to attempt to compel more immediate action a sites which pose little or no 
significant comparative risk to human health or the environment. 

Finally, as pointed out in the CMA comments at pages 4, 24-27, there are also 
serious problems of unfairness in giving Section 106 UAO authority to Federal trustee pennies 
who are themselves PRPs at sites which they own and manage. TTiis situation creates a serious 
conflict of interest on the part of trustees, who will have strong incentives to use UAOs to shift 
file initia! cleanup burden to private PRPs at sites for which trustees are responsible in an effort 
to eliminate or minimize their own liability. 

Accordingly, giving trustees Section 106 UAO authority is not justified by any 
need to fix the cleanup program, and will instead create unnecessary complexity, waste, conflict, 
and unfairness. At the same time, as explained in Section II, granting such authority to trustees 
will distort and undermine the NRD program by potentially inviting trustees to use Section 106 
“abatement” authority to order PRPs to umiertake what is, in fact, restoration, thereby untowfully 
circumventing the important constitutional and other safeguards and requirements established by 
CERCLA for the NRD program. 


^ A flirther budgetary implication of the Executive Order arises fiom file circumstance that PRPs 
who comply with a Meral trustee UAO later shown to be invalid can seek reimbui^inent of the 
costs of compliance fiom the Supetfiuid under Section 106(bX2). See CMA Comm«its at 18. 
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II. Commenters Are Skeptical That any Plan for Implementing the Executive Order 
Can Ensure that Natural Resource Trustees' Use of Section 106 UAOs Will Not 
Undermine and Conflict With CERCLA’s NRD Provisions. 

A. Any Memorandum of Understanding Would Have to Establish a Clear, 

Enforeeable Distinction Between Cleanup Actions Taken by a Natural 
Resource Trustee Under Section 106 UAO Authority and Restoration 
Actions Subject to the NRD Provisions of CERCLA 

As discussed in Section 1, it is at best unclear what problem, if any, in the cleanup 
program the Executive Order is designed to cure. On the other hand, the Commenters are 
extremely concerned that the authority granted by the Executive Order could be used by trustees 
to skirt the constitutional and procedural guarantees, substantive requirements, and important 
liability limitations that Congress adopted in CERCLA’s NRD provisions to ensure fairness in 
the assessment and recovery of damages for injury to public natural resources. 

Legislative history and statutory structure make clear that CERCLA's Section 106 
cleanup program is distinct from CERCLA’s NRD program. Section 106 is titled “Abatement 
Actions” and authorizes response authorities to issue emergency UAOs to prevent imminent and 
substantial danger posed by current releases or current threats of releases of hazardous 
substances. Natural resource restoration is addressed separately in Section 107 and other 
provisions of CERCLA which authorize trustees of natural resources to assert claims in federal 
court for money damages for redressing any residual injury to natural resources that continues to 
impair public uses after cleanup has been accomplished. Through provisions dealing vnth trustee 
notification and tolling of the statute of limitations at NPL sites. Congress clearly intended that 
NRD claims would follow federal remedial actions in cases where natural resource injuries 
remain notwithstanding cleanup. Congress also recognized that, following cleanup, replacement 
of natural resources, acquisition of equivalent resources, or natural recovery could be appropriate 
options, along with on-site rehabilitation measures, for reinstating public uses impaired by 
resource injury. 

Further, Congress placed extensive safeguards and requirements on the 
restoration program that do not apply to Section 106 UAOs under the cleanup program. These 
include: 

• a PRP's right to an Article HI court hearing, with a requirement that a trustee must 
first prove its case, before a PRP can be required to pay for NRD; 

• an explicit prohibition on retroactive liability; 

■ a $50 million cap on prospective liability; 
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• a three year statute of limitations; 

• a prohibition on double recovery for injury to the same resource; 

• a requirement that trustees prove that actual injury was caused by a defendant’s 
release in order to recover NRD. 

Until issuance of the Executive Order, the danger that the Section 106 abatement 
program and the NRD program would be confused was somewhat limited because they were 
administered by entirely different governmental authorities -- EPA and the Coast Guard on the 
one hand, and natural resource trustees on the other — with distinct responsibilities and 
objectives.^ By granting Section 106 UAO authority to natural resource trustees, the Executive 
Order creates an acute danger that trustees may attempt to use such authority to, in effect, compel 
restoration by administrative order, thereby circumventing the distinct procedures and 
requirements and extensive safeguards applicable to the NRD program. This danger is 
confirmed by public statements from the Administration concerning the extension of UAO 
authority to trustees. The Administration's press release accompanying the Executive Order 
states that the new authority is aimed at "cleanup" of "natural resources that support htmting, 
fishing, tourism and recreation in local economies.” Yet that objective is precisely the same as 
the Administration’s stated NRD program objective of "restoration" of injured natural resources 
that support himting, fishing, tourism and recreation in local economies. Further, a press report 
later quoted a senior official of EPA as saying that the new authority will enable trustees to 
compel PRPs to conduct "natural resource damage assessments." These statements do not instill 
confidence that the new Section 106 authority will be implemented solely to improve the 
"cleanup" program. 

In order to prevent the potential for illegal circumvention of the congressioiuil 
design, any MOU would have to limit very carefiilly the scope of any trustee exercise of Section 
106 UAO authority in order to avoid confusion or overlap between the cleanup and NRD 
programs. For the reasons set forth below, Commenters are very skeptical that it is feasible to 
craft an MOU that would achieve this objective. 


^ Some trustees, however, have already attempted to blur the line between cleanup and NRD by 
seeking to requite additional contaminant removal or other cleanup beyond that requited by 
response authorities even though such additional meastites were not needed in order to restore 
injured resources and reinstate committed public uses of such resources. 
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B. Because Trustees Could So Readily Use Section 106 UAO Authority to 
Attempt to Circumvent CERCLA's NRO Provisions and Requirements, 
Commenters Are Skeptical That It Is Possible to Establish a MOU Thai 
Would Appropriately and Effeetivety Umit Trustees’ Exercise of Such 
AuBiority to Genuine Abatemmit Emergencies 

Giving federal trustees Section 106 UAO authority would inevitably mvlte its use 
by some trustees to compel PRPs to undertake restoration measures in the guise of “abatement,” 
circumventing the requirements, procedures, and safeguards of CERCLA’s NRD regime. The 
likelihood of such circumvention is particularly acute in tiie case of histerical contamination at 
sites where hazardous aibstances have been di^iosed of in the pa^^ Given tiieir experience with 
both the cleanup program and the NRD program, Commmitets are quite dteptical that a 
workable, enforceable fiamework for distinguishing genuine emergency Section 106 abatement 
actions by trustees ftom restoration measures can be created. 

The government’s interpretation of the “imminent and substantial” endangerment 
provision of Section 106 has often been so broad as to virtually deprive those terms of 
significance as a limitation on the use of administrative oideis to compel remedial action. 

Further, in administering the NRD program, trustees have given an extraordinarily expansive 
interpretation of the term “release” to include any ongoing seepage or other movement of 
historical contamination at a site. Applying this interpretation of “release” in the context of 
applying Section 106 UAO authority, trustees might readily argue that any site at which 
hazardous substances are found, including sites with historical contamination, involves “an 
actual or threatened release of a hazardous substance &om a facility.” Further, trustees have 
embraced very attenuated conceptions of what constitutes harm or injury to natural resources. 

For example, any detectable modification of the physical, chemical, or biological condition of a 
resource may be regarded as “injury.” Applying this dilute notion of injury in the section 106 
context, trustees might maintain that any contamination, including historical contamination, 
poses an “endangerment” to the public welfare or the environment at any site at which it is found 
because it threatens some modification of physical, chemical, or biological conditions. 

By combinii^ these various interpretations, trustees could try to build a claim of 
far-reaching authority and attempt to require PRPs to undertake extensive additional contaminant 


* Most CERCLA cases involve sites with historical contamination. Commenters firmly believe 
that there is no reason for giving trustees Section 106 UAO authority at such sites. 
Notwithstanding the government's expansive interpretation of "imminent and substantial 
endangerment" fixrm historical contamination, rritere disposal has occurred in the past, often in 
the distant past, there will rarely be a current emergency threat to Itealtii or the environment tiiat 
might justify exercise of Srotion 106 UAO authority. Whrae imtniaant, major harm is 
threaterred, the site will already have been listed on the NPL or otherwise be subject to EPA 
cleanup authority. 
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removal far beyond what is necessary to protect the public health or the environment from 
significant harm. Trustees could also try to order PRPs to undertake other aggressive on-site 
rehabilitation measures, including resource replacement, in the guise of preventing ongoing risk 
of “injury” due to continuing “releases.” Further, trustees could attempt to assert that no pre- 
enforcement judicial review of such orders is available, and that PRPs disregard of such orders 
would expose them to significant penalties.’ Such an approach is by no means fanciful, as shown 
by the expansive interpretive positions asserted by the government in the past. 

Accordingly, by using Section 106 UAO authority to compel what essentially is 
natural resource restoration, trustees could attempt unlawfully to circumvent the important 
requirements, safeguards, and limitations that Congress included in the NRD program, including 
the following: 

1. NRD Article 111 Judicial Safeguards: Consti tutional Issues . Bv recasting re.stnratinn as 
Section 106 “abatement,” trustees could try to deprive PRPs of any pre-enforcement 
judicial hearing, circumventing the provisions in the NRD program that entitle PRPs to 
their day in court before trustees are able to collect NRD. Any such use of Section 106 
authority would raise fundamental constitutional problems by depriving PRPs of then- 
due process right to a judicial trial before being required to pay compensatory damages 
for natural resoince injury, and by fencing out the Article 111 courts. It would be a blatant 
violation of separation of powers principles for the Executive to attempt to exact NRD by 
administrative order and thereby nullify PRPs’ statutory and constitutional rights to an 
Article 111 court hearing. 

2. Trustee Override of S tate Actions . By recasting restoration as “abatement” under Section 
106, federal trustees could trump State investigations, remedial decisions, and restoration 
decisions under the NRD provisions of CERCLA and other statutes, including the Clean 
Water Act and state natural resource damages statutes. Federal trustees might similarly 
attempt to use Section 106 UAO authority to override Stale or tribal settlements with 
PRPs for restoration or NRD and compel additional, different or inconsistent restoration 
measures in the guise of “abatement.”* 


’ As pointed out in CMA's Comments, at 18-19, PRPs who fail to comply with a Section 106 
UAO issued by a federal trustee are not liable for treble damages oursuant to CERCLA Section 
107(c)(3) because the Executive Order provides that Superfund monies are not available to fund 
response actions in connection with such orders. However, PRPs that fail to comply with such 
orders are potentially liable for significant penalties under Section 106(b)(1), subject to 
limitations pointed out in the CMA comments at 19. 

‘ Further, CMA identifies the potential for federal trustees to override prior decisions of federal 
decisionmakers in U.S. EPA (as well as state and tribal authorities) that a response action is not 

(continued...) 
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3. NRD Prohibition on Double Recovery . By using Section 106 UAO auUiority to compel 
additional restoration measures in a manner that goes beyond or is otherwise inconsistent 
with state or tribal restoration decisions or settlements, federal trustees could attempt to 
circumvent Section 107(f)'s prohibition on double recovery and impose unfair multiple 
liabilities on PRPs. 

4. NRD Retroactivity Prohibition . There is no retroactivity limitation on cleanup remedies 
under Section 106. By recasting restoration as “abatement” under Section 106, trustees 
could try to circumvent the prohibition in Section 107(f) on retroactive liability for 
natural resource injury caused by pre-1980 releases. 

5. S50 Million Cap on NRD Liability . There is no cap on remedial costs under Section 1 06. 
By recasting restoration as "abatement” under Section 106, trustees could also try to 
circumvent the $50 million cap on NRD liability set forth in CERCLA Section 107(c). 

6. NRD Statute of Limitations . There is no statute of limitations on remedial orders. By 
recasting restoration as “abatement” under Section 106, hustees could seek to compel 
action that otherwise would be barred by the "date of promulgation" or the "date of 
discovery" prongs of the CERCLA Section 1 13(g)(1) statute of limitations on NRD 
actions. 

7. Requirement of Trustee Proof of NRD . Trustees might improperly include in Section 
106 UAOs requirements that PRPs undertake in the first instance and at their expense 
studies of natural resource conditions and potential remedial measures as a prelude to 
being required to undertake restoration actions in the guise of “abatement.” This 
stratagem would circumvent CERCLA’s NRD provisions, wdiich require federal trustees 
to prove in the first instance, and at their own expense, the elements of NRD -- including 
injury, causation, and the sums necessary for restoration - through damage assessments 
conducted pursuant to the CERCLA NRD regulations or ctherwise.’ 

8. NRD Proof of Ipiurv and Causation and Baseline . Under Section 106, a remedial 
authority need not show actual resource injury caused by a defendant’s release, but only 
“endangerment,” a requirement which the government has construed very loosely. By 
recasting restoration as “abatement” under Section 106, trustees could try to circumvent 


‘ (...continued) 

required at a site. CMA comments at 6-7. 

^ If trustees conduct a natural resource damage assessment in accordance with the NRD 
regulations, they may subsequently recover from PRPs the teasor,able costs of such restoration. 
As pointed out in CMA's comments at IS, 20-21, CERCLA does not authorize NRD assessments 
as a part of response actions pursuant to Section 106 UAO. 
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the NRD requirements that trustees prove injury, causation and the extent to which the 
resource differs torn the baseline condition -- the condition that it would have been in but 
for defendant’s release. They could similarly try to circumvent the NRD program 
requirement that restoration measures should be based upon and limited to reinstating 
committed public uses under baseline conditions. 

9. NRD Restoration Alternatives . By recasting restoration as “abatement” under Section 
106, federal trustees could focus restoration activities on costly, on-site measures, 
including extensive additional contaminant removal, and ignore other, more cost- 
effective alternatives sanctioned by CERCLA's NRD provisions, including natural 
recovery and replacement or acquisition of equivalent resources. 

10. Other Procedural and Substantive Safeguards in the NRD Program. CERCLA’s NRD 
provisions and implementing regulations include many vital safeguards and requirements 
to govern restoration actions in order to ensure that they are genuinely needed to redress 
injury, are scientifically sound, and are cost effective. These include provisions basing 
natural resource restoration on reinstatement of services provided only by resources that 
have been committed to public use, provisions limiting trustee NRD authority to 
resources over which they exercise trusteeship,* exceptions from NRD liability for 
irrevocable commitments of resources, biological acceptance criteria, injury 
quantification thresholds, and principles of cost-effectiveness and gross 
disproportionality. These safeguards are absent from Section 106. Byrecasting 
restoration as “abatement,” trustees could try to circumvent these important safeguards 
and override remedial actions and decisions by State authorities by, for example, ordering 
contaminant removal to virtually zero levels without any showing that such costly 
measures were needed to reinstate ecologically significant resource functions that support 
committed public uses of a trusteeship resource. 

1 1 . Asserted Welfare Losses : In recasting restoration as Section 1 06 “abatement,” trustees 
might not only seek to require PRPs to initiate measures to restore injured resources but 
also to compel additional measures to to address asserted public welfare losses or threats 
of such losses claimed to be associated with continuing “releases” at historically 
contaminated sites, including past lost use, future lost use, and nonuse losses. 

This analysis shows how federal trustees could attempt to exploit Section 106 
UAO authority to order restoration and other remedies in the guise of “abatement” and thereby 
circumvent the many important safeguards and limitations contained in CERCLA’s NRD 
regime, including most notably PRPs’ constitutional rights to an Article III court hearing before 
being required to pay NRD. It is of course unlikely that all trustees would seek to assert Section 


* The Executive Order gives further UAO authority over vessels or facilities subject to their 
custody, jurisdiction control in addition to natural resources under their trusteeship. 
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106 UAO authority in such a sweeping and dangerous fashion. But experience indicates that at 
least some trustees will take very aggressive positions and seek to interpret their authority 
expansively in an effort to leverage large settlements from PRPs. Such a tactic, however, is 
likely to provoke litigation, delay, and enormous transactions costs, exacerbating the already 
serious problems that plague both the CERCLA cleanup and the NRD programs. 


C. Given the Difficulties in Preventing Trustee Misuse of Section 106 UAO 

Authority to Unlawfully Circumvent the Requirements of the NRD Program, 
Trustees Should Not be Given Section 106 Authority, or Any Such Authority 
Should Be Restricted to Addressing Actual Emergencies Caused by Current 
Disposal Conduct. 

For the reasons set forth above, Commenters are highly skeptical that there is any 
feasible way to prevent trustee use of Section 106 UAO authority to circumvent the safeguards of 
the NRD program through MOU provisions that would effectively and enforceably distinguish 
between true “abatement” on the one hand and “restoration” on the other. General provisions in 
a MOU to the effect that Section 106 UAOs should not be used to require “restoration” will not 
be effective so long as government authorities continue, as they have for many years, to maintain 
expansive interpretations of “release” and “endangerment” and very loose interpretations of 
“imminent and substantial.” Given the elusive character of many of CERCLA’s key terms, 
Commenters have not been able to identify any satisfactory way for a MOU to draw a tight, 
workable, enforceable distinetion between abatement measures that may be pursued under 
Section 106 and restoration measures that must be pursued under the NRD Program. 

The most straightforward way of dealing with this dilemma, and the one whieh 
Commenters urge the Administration to follow, is to withdraw the Exeeutive Order's grant of 
Section 1 06 UAO authority to federal trustees. As previously discussed, there has been no 
showing of any need to grant federal trustees such authority. Such authority would only serve to 
confuse the existing cleanup program as well as invite circumvention of the NRD program’s 
safeguards and procedures. 

The only potenially viable alternative to withdrawal would require that the MOU 
strictly limit trustee Section 106 UAO authority to responding to releases caused by current 
disposal activities that are causing or threaten to cause major harm warranting emergency, time- 
critical remedial action. See also CMA Comments at 12-15. To operationalize such an 
emergency limitation, the MOU must explicitly preclude the use of Section 106 UAOs to deal 
with historical contamination. Further, its use should be limited to sites owned and managed by 
the federal trustee in question; it is at such sites that trustees will be in a position to learn about 
and respond to any genuine emergencies caused by current disposal activities. As a further 
safeguard against circumvention of NRD procedures and requirements. Section 106 UAO 
authority should not be available at a site where one or more federal, state, or tribal trustees have 
already initiated the NRD assessment process through preassessment screening, a notice of intent 
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to perform an assessment or other measures. Such a bar is a logical analogue to the Executive 
Order's bar on federal trustee use of UAO's where EPA has already assumed the remedied lead. 

While these limitations would help ensure that trustee use of Section 106 
authority is restricted to emergency situations, they may nevertheless be circumvented, given the 
government’s equation of “release” with “disposal” in some circumstances and its very 
expansive views of what constitutes an “iimninent and substantial endangerment” under Section 
106. Accordingly, given the lack of demonstrated need for giving federal trustees Section 106 
UAO authority, the counterproductive impact of fiagmented cleanup authority on the cleanup 
program, and the need to ensure the integrity of the CERCLA statutory scheme and the 
distinction between the cleanup and NRD programs, Commenters believe it preferable not to 
give federal trustees Section 106 authority. The Executive Order should be withdrawn. 


III. In Order to Reinstate a Cooperative Approach to the NRD Program, CEQ Shouid 
Make a Draft of Any Memorandum of Understanding Availabie for Pubiic 
Comment And Convene Meetings of Stakeholders 

The issuance of Executive Order 13016 greatly surprised the PRP community and 
state officials, particularly those who have been involved in the NRD rulemaking process and in 
discussions concerning appropriate reform of the NRD program. Commenters note that in a 
letter to CEQ dated October 28, 1996, ASTSWMO -- also an active participant in NRD 
legislative and regulatory reform discussions - expressed concern about the Administration's 
failure to consult state officials on the formulation of the Executive Order, particularly as it "may 
constitute a significant national policy change." Congress, federal rulemaking authorities, state 
trustee representatives and the PRP community have been working together over the past several 
years exploring solutions to problems in NRD program implementation. The issuance of the 
Executive Order without prior notice to known stakeholders undermines those constructive 
efforts. Moreover, senior Administration officials have stated in rulemaking proceedings and 
before Congress that a primary objective of CERCLA’s NRD program is to establish a 
cooperative process of NRD assessment that reduces resort to litigation and facilitates more 
timely restoration of injured natural resources. Granting natural resource trustees authority to 
issue Section 106 UAOs is particularly out of step with such statements. A Section 106 UAO is 
the antithesis of cooperative agreement. 

Commenters agree that there is a vital need to reestablish a cooperative approach 
to NRD assessments and to NRD program reform. If CEQ decides to go forward with an MOU, 
CEQ should prepare and publish draft MOU language in order to promote open dialogue and a 
detailed understanding of the proposed MOU’s scope and implen.entation. Meaningful dialogue 
is not possible in the absence of a draft proposal, which should also discuss and respond to the 
issues raised in these and other comments. Further, given the significance of the issues raised 
and the potential for controversy and protracted litigation posed by the Executive Order and its 
implementation, Commenters urge CEQ to conduct meetings with stakeholders in order to 
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discuss the need for giving trustees Section 106 authority and whether any such authority can be 
implemented without distorting or unduly complicating the CERCLA cleanup and NRD 
programs. Stakeholders invited to participate should include federal trustee authorities, federal 
remediation authorities (EPA and the Coast Guard), 0MB, state and tribal trustees and 
remediation authorities, PRPs, and environmental and other interest groups. If for some reason 
public meetit^ are not feasible, Commenters request an opportunity to meet directly with CEQ's 
task force to discuss their concerns in greater detail. ASTSWMO made a similar request to be 
consulted. CEQ should honor all such requests. 
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Chemical Manufacturers Association 


MX. Mullins December 26, 1996 

Vice President 
Regulatory Affairs 


Mr. Bradley M. Campbell 
Associate Director 
Council on Environmental Quality 
Old Executive Office Building 
Washington, D.C. 20501 

RE: Comments on the Implementation of Executive Order 13016 

(Redeleyatiny t Order Authority Under CERCT . A Section 106) 

Dear Mr. Campbell: 

In response to the Council on Environmental Quality's recent solidtation of comments, 61 
Federal Register 59886 (November 25, 1996), the Chemical Manufacturers Association (CMA) — 
on behalf of itself and the American Forest and Paper Association, Edison Electric Institute, 
Electronic Industries Association, General Electric Company, Lockheed Martin Corporation. 
Michigma Consolidated Company, National Association of Manufacturers, IMted 
Technologies Corporation, and WMX Technologies, bncorporated (referred to jointly as die 
"Commaiters")— is please to submit tlttse comments on die implementation of Executive 
Order 13016. 

CMA is a nonprofit trade association whose member companies represent more than 90 
percent of the productive capacity for basic industrial che^als in the United States. Today, 
the manufacturers of chemicals and allied products provide over one million paying jobs for 
Anffirican workers. Chemical manufacturers are tte number one R&D indus^ in tte United 
^tes, investing over $18 billion per year, and are the leading U.5. erqiorter, with erqiorts 
expected to top $60 billion in 1996. 

CMA and its member companies have been heavily imrolved in the Superfimd program sirKe 
its inception in 1980. We have been out fiont at hundreds of sites, trying to mate Superfund 
work. Our members have devoted a tremendous amount of time, energy, and money to this 
effort 

CMA believes that the Executive Order changes existii^ U.S. Environmental Protection 
Agency (EPA) practices and will likely increase the number of facUities that receive CERCXA 
section 106 orders, and may expand the cleanup requirements imposed in such orders. We 
urge CEQ to seriously consider the attached comments when developing the interagency 
agreement that wUI implement Executive Order 13016. We believe that the recommendations 
made in the comments, if implemented, will potentially avoid or minimize some of the most 
troubling problems raised by the Executive Order. 


1300 Wilson BoulevarO, ARlINCrON, VA 22209 • TaEPHONi 703-741-5200 • Fax 703-741-5099 





Mr. Bradle 7 M. Campbell 
December 26, 1996 
Page 2 
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If you have any questions concerning these comments or desire additional infcnmation please 
contact Paul Hirsh of our Regulatory Affairs Department, at 703/741-5237 or, Dell Perelman of 
our Office of General Counsel, at 703/741-5155. 


Sincerely, 


M.L. Mullins, ' ' 

Vice President-Regulatory Affoirs 
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BEFORE THE COUNCIL ON ENVIRONMENTAL QUALITY 
COMMENTS OF THE 

CHEMICAL MANUFACTURERS ASSOCIATION, 
AMERICAN FOREST AND PAPER ASSOCIATION, 
EDISON ELECTRIC INSTITUTE, 

ELECTRONIC INDUSTRIES ASSOCIATION, 
GENERAL ELECTRIC COMPANY, 

LOCKHEED MARTIN CORPORATION, 

MICHIGAN CONSOLIDATED GAS COMPANY, 
NATIONAL ASSOCIATION OF MANUFACTURERS, 
SUPERFUND SETTLEMENTS PROJECT, 

UNITED TECHNOLOGIES CORPORATION, AND 
WMX TECHNOLOGIES, INC. 

ON THE IMPLEMENTATION OF 
EXECUTIVE ORDER 13016 


M. L. Mullins 

Vice President - Regulatory Affairs 
Paul J. Hirsh 

Associate Director, Remediation Issues 


David F. Zoll. Esq. 

Vice President and General Counsel 

Ronald A. Shipley, Esq. 

Assistant General Counsel 

Michael W. Steinberg, Esq. 

Joshua D. Samoff, Esq. 

Morgan, Lewis & Bockius LLP 
1800 M Street, N.W. 

Washington. D.C. 20036 


December 26, 1996 


Chemical Manufacturers Association 
1300 Wilson Boulevard 
Arlington, VA 22209 
703.741.5000 
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EXECUTIVE SUMMARY 


Executive Order 13016 (“the Order”) threatens to increase the inefficiency, unfairness, and 
litigiousness of the Suf^rfund program by authorizing five Cabinet departments (Agriculture, 
Commerce, Defense, Energy, and Interior) to issue unilateral administrative ordeis under section 
1 06 of CERCLA at sites where they are natural resource trustees and at sites that are otherwise 
"subject to their custody, jurisdiction, or control.” The Order could affect some 500,000,000 
acres of federal land containing more than 60,000 potentially contaminated sites, with total 
cleanup costs estimated at S230 to $388 billion. 

A forthcoming Memorandum of Understanding (“MOU") among these five departments, EPA, 
and the Department of Justice will spell out the details of how the Order is to be implemented. 
These comments identify and discuss the specific provisions that the MOU should contain. 
Unless the MOU resolves the problems raised in these comments. However, the Order could end 
up jeopardizing the Clinton Administration’s efforts to improve the Superfund program. 

General Issues 

No section 106 orders should be issued by the departments until the MOU has been drafted, 
proposed for public comment, finalized, and executed. 

The departments should not issue section 106 orders at sites where EPA, a State, or an Indian 
Tribe has already determined that no response action is needed. 

The MOU should require the departments to comply with CERCLA. the National Contingency 
Plan (“NCP”) that prescribes how response actions are to be selected, and EPA’s Superfimd 
policies ttnd guidance documents, including the Superfund Administrative Reforms announced 
by Administrator Carol Browner on October 2, 1995. 

EPA should conduct a full review of each proposed section 106 order before deciding whether or 
not to concur. 

Potentially responsible parties (“PRPs”) named in each proposed order should receive a copy of 
the order and should have a chance to meet with the department to provide any information that 
might be pertinent. 

After a final section 106 order is issued, the PRPs should have the opportunity to trigger a 
dispute resolution process so that any problems can be ironed out before the deadline for starting 
work. 



Section 106 Issues 


The MOU should limit the use of section 106 orders to emergency situations, in keeping with the 
intent of Congress. This means that only time-critical removal actions, not iong-term remedial 
design or remedial action work, should be the subject of section 1 06 orders. 

Any section 106 orders issued by the departments should name the largest manageable number of 
PRPs at each site, as required by EPA’s long-standing policy and by the recent Superfund 
Administrative Reforms. 

Work performed under a section 106 order issued by one of the departments should be deemed to 
be performed under an order issued by EPA, making the work consistent with the NCP for 
purposes of private-party contribution claims. 

The MOU should confirm that PRPs performing work under section 106 orders issued by one of 
the departments are eligible for reimbursement under section 1 06(b)(2) of CERCLA. 

Natural Reso urce Damages Issues 

Because damage assessments and resource restoration are not CERCLA response actions, they 
should not be compelled pursuant to section 106 orders. 

Any section 106 orders issued by natural resource trustees must not circumvent CERCLA’s 
statutory limitations on their claims for natural resource damages. 

Federal Facilities Issues 

The departments should not issue section 106 orders at sites where they are major PRPs due to 
their status as owners and/or operators. 

Section 1 06 orders should not be issued to companies that are current or former contractors or 
tenants at the federal facility sites in question. 
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I. INTRODUCTION 

The Chemical Manufacturers Association, the American Forest and Paper Aaso dation , 
the Edison Electric Institute, the Electronics Industries AssociatioB. Geneial Eleetfic 
Company, Lockheed Martin Corporation, Michipn Consolidated Cotnpaqf, tlw 
National Association of Manufacturers, the Superfiind Settlements Project, United 
Technologies Corporation, and WMX Technologies, Inc. appreciate die offOOmity to 
submit these comments on the implementation of Exectdive Onter 13016, 61 Fed, 

45871 (Aug. 30, 1 996) (“the Order”), in response to the recent solicitation of comments 
by the Council on Environmental Quality, 61 Fed. Reg. 59886 (Nov. 25, 1996), WeoflBte 
these comments in the spirit of cooperation and constnative criticiten. 

In the four months since President Clinton signed the Order on August 28, 1996, the PRP 
community has tried, without great success, to discern the {nobleii!(s) tiiat It was meant to 
help solve. It appears that the Order was intended to help insure a ngrid re^ioase to 
genuine emergencies at federally owned or managed sites. The number of sites that 
present such emergencies is relatively small. But the Order miy neveitiieless fitil to 
achieve its goal because it gives too much power at too many sites to too maity agencies 
with limited experience in implementing the Superfiind program. These comments 
identity and discuss numerous legal and practical problems raised Ity the Order. 

We are pleased that the interagency task force charged with overseeing implementation of 
the Order plans to draft a Memorandum of Understanding (“MOLT) amcmg the affected 
Cabinet departments and agencies, 61 Fed. Reg. 59886 (Nov. 25, 1996). Ifthe MOU is 
carefully crafted, and if it is then presented to the public for comment on its specific 
terms and provisions before being adopted in final fonn,4' it has flie potential to min i miz e 
some of the most troubling problems raised by the Order. Unless llwse many problems 
can be addressed, the Order could end up jeopardizing the Administration’s intensive 
efforts to improve the Superfund program.2^ 

We have organized these comments as follows. Part II presents some broad themes that 
reflect our principal concerns with the Order as signed by President Clintoa In Part III, 


1/ Rather than soliciting written comments on the proposed MOU, it might be more efficient to 
convene a round table discussion group to address the issues in a one-day session. 

2/ The Order was signed without prior notice to Superfund stakeholders, such as potentially 
responsible parties (“PRPs”) or State governments. If prior notice had been provided, we would 
liave been able to help identity and solve potential problems in the Order before it was signed. In 
general, the road to a better Superfiind program begins when the government agencies charged 
with implementation make it a regular practice to engage in prior consultations with those whose 
interests may be affected by their decisions. 
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we spell out some of the most basic features that should be incorporated into the MOU in 
order to make it effective. The remaining portions of the comments address equally 
important provisions that should also be contained in the MOU. Part IV addresses 
CERCLA section 106 issues. Part V deals with natural resource damages issues, and Part 
VI discusses federal facilities issues. 

II. PRINCIPAL CONCERNS WITH THE ORDER 

Unless the MOU imposes numerous limitations on the implementing departments, the 
Order is likely to increase the inefficiency, unfairness, and litigiousness of the current 
Superfund program at many sites throughout the United States. In this initial portion of 
the comments, we present some of these general concerns. Later in these comments, we 
suggest a number of specific ways in which the MOU should be drafted to avoid or 
minimize some of these concerns. 

A. Scone. 

It is important to recognize the vast scope of the Order itself before turning to the 
proposed MOU. By its own terms, the Order covers two extremely broad categories of 
potentially contaminated sites that are owned or managed by the Departments of 
Agriculture, Commerce, Defense, Energy, and Interior. The first category consists of all 
“natural resources under their trusteeship,” while the second category includes all 
facilities “subject to their custody, jurisdiction, or control." Order §§ 1,2. 

Because these categories are so broad, the Order applies to s ome 500.000.000 acres of 
federal land=' containing mote than 60.00 0 potentially contaminated sites, including 
former nuclear weapons production facilities, abandone d mines, landfills, and 
iinHererounH storage tanks.* ' According to the departments themselves, the total cleanup 


y The Department of the Interior alone manages over 440 million acres of federally owned land, 
while the Department of Defense manages another 25 million acres. Superfiind Reauthonzation. 
Hearings Before the Subcommittee on Water Resources and the Environment, 104th Cong., 1st 
Sess. 829, 834 (1995). 

4/ According to the most recent government estimate, a total of 60,425 potentially contaminated 
sites are present on land owned by the Departments of Agriculture, Defense, Energy, and 
Interior. Federal Facilities Policy Group, Imorovinu Federal Facilities Cleanup 17 (October 
1995). Although the Order excludes those sites where "the Administrator of EPA is the lead 
federal official,” most of these 60,425 sites are unlikely to fit that description. Moreover, the 
exclusion itself is murky enough, even as applied to sites on the National Priorities List, that its 
interpretation in particular situations is difficult to predict with confidence. SfiS Part III-A infi a. 
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cost for these sites is estimated to be at least $230 billion, and mav be nearly twice that 
amount.^' 


Given the huge number of sites potentially affected by the Order, with their staggering 
total cleanup cost, the PRP community has grave concerns about the potential for 
increased use of CERCLA section 106 unilateral administrative orders at these sites. As 
we show below, expanded issuance of section 1 06 orders at these sites appears likely to 
aggravate the major problems with the current Superfund program— its inefficiency, 
unfairness, and litigiousness. 

B. Inefficiency, 

Although the Superfund program is already inefficient, the Order actually increases that 
inefficiency in at least three ways. First and foremost, it spreads section 106 authority 
among numerous federal agencies, rather than providing EPA with whatever additional 
resources are deemed necessary for the proper implementation of section 106. 

The inevitable result of this redistribution of authority is added expense, confusion, and 
conflict, all of which represent inefficiency. Under the Order, multiple federal agencies, 
instead of just one, will now assess contaminated sites to determine whether action is 
warranted under section 106. The five Cabinet depamnents, which never before 
possessed such authority, have thousands of program staff and lawyers working in dozens 
of different bureaus, bases, posts, and field offices. These persoimel must now be trained 
to make analytical and investigative judgments, develop response actions, conduct 
settlement negotiations, and, where necessary, issue unilateral administrative orders. In 
order to do so, these employees must now either master a body of law and policy found 
mostly in unpublished EPA guidance documents or. worse yet. “reinvent the wheel” by 
devising new legal standards and policies of their own. They must also resolve the 
inevitable disputes with other federal and state agencies, and with Indian tribes, over 
shared jurisdiction at or near sites where contamination is present. All of this is 
inefficient in the extreme. 

Second, aside from natural resource damages issues, the Order gives dramatically new 
power over private PRPs to five Cabinet departments that have not yet demonstrated the 
ability to select or manage cost-effective cleanups at their own facilities.- Allowing these 


i/ The most recent government estimates range from $234 billion to $388 billion. M. 

6/ See - e.g. . U.S. General Accounting Office, Federal Hn ^nrHoim Waste Sites -Onportunities for 
More Cost-Effective Cleanuns 6-9 (1995) (GAO/T-RCED-95-188) (finding inadequate 
management of cleanup contracts, inadequate financial management information systems, and 

(continued...) 
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departments to order private parties to perform cleanups for them runs directly counter to 
the goal of making Superfund more efficient. 

Third, the Order directs new federal resources to the wrong sites. Rather than focusing on 
sites posing real threats to human health, which should be the highest priority as a matter 
of law, ss£ CERCLA section 1 04{a)( 1 ), and as a matter of public policy, the Order 
addresses primarily other sites that present solely natural resource damage concerns. 

C. Unfairness. 

The Superfund program has been roundly criticized for its unfairness, but the Order is 
likely to exacerbate the problem, particularly with regard to federal facilities. A literal 
reading of the Order suggests that even at sites where the department itself is a major PRP 
due to its status as an owner and/or operator, the agency may select the cleanup and then 
issue a unilateral order to some private party that is also a PRP. compelling the private 
PRP to perform the entire cleanup at its sole expense. The private PRP may have tittle 
choice but to accept this unfair result because the PRP faces substantial penalties for 
noncompliance, and may be unable to obtain judicial review of the federal agency’s order 
in a timely matmer. 

D. Litiyiousness. 

The Superfund program is notorious for generating litigation and the attendant transaction 
costs. Unfortunately, the Order appears destined to bring about still more litigation. We 
present two examples to demonstrate this unhappy outcome. 

First, the Order provides natural resource trustees with brand-new authority to compel 
action at contaminated sites. Trustees that have found it difficult in the past to pursue 
their statutory damage claims under section 107, either because they lack the flmds to 
perform damage assessments or because they have significant factual weaknesses in their 
cases, may now be sorely tempted to use section 1 06 orders instead. But in order for 
them to do so, the trustees will have to bypass the entire statutory process for addressing 
natural resource damages and actually circumvent one or more of the explicit statutory 
limitations on their claims for damages. Section 106 orders that attempt such 
circumvention will surely reduce incentives for cooperation between PRPs and trustees, 
and are likely to lead to aggressive pre-enforcement litigation challenging the validity of 
the orders. 


M... continued) 

substantial obstacles to use of innovative cleanup technologies). 
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Second, as noted above, the Order empowers federal facility landowner agencies to issue 
CERCLA section 106 orders to private PRPs, including companies whose activities 
occurred in connection with current or former government contracts or leases. Again, 
such orders will reduce cooperation and will probably be challenged. Pre-enforcement 
judicial review of such orders is certain to be sought in view of the substantial unfairness 
of such orders. This will consume not only judicial resources, but those of the 
Department of Justice as well. 

In sum, the Order itself is likely to intensify some of the most familiar problems with the 
Superfund program. This means that implementation of the Order is apt to be a major 
setback for the Superfund program unless the MOU is drafted very carefully. The 
purpose of these comments is to offer constructive suggestions for the MOU process in an 
effort to minimize problems. 

HI. GENERAL ISSUES THAT SHOULD BE ADDRESSED IN THE MOU 

The MOU should withhold section 106 authority at sites where EPA, a State, or an Indian 
Tribe has already determined that no response action is required. In addition, the MOU 
should insure that all section 106 orders issued by the five Cabinet departments conform 
to CERCLA, to the National Contingency Plan (“NCP”), and to all existing EPA policies, 
including the October 2, 1995 Superfund Administrative Reforms announced by 
Administrator Carol Browner.- Finally, the MOU should place other important 
substantive and procedural limitations on the issuance of section 106 orders by the five 
Cabinet departments. Some of those limitations are described in this section of the 
comments, while others are presented in the sections that follow. 

Before we turn to the contents of the MOU, however, it is imperative that na section 106 
orders be issued by the departments until the MOU has been drafted, widely circulated 
for public comment, redrafted, and then executed. The Order itself has already spawned 
widespread confusion, both in government and in the private sector. The departments 
and EPA cannot know how to exercise their respective authorities under the Order until 
the MOU has been finalized. The potential for mischief in uncoordinated use of this new 
authority is far too great to allow the departments to exercise it before the MOU is in 
place. We understand firom recent press accounts that at least some within the 
Administration agree, and we urge thht this basic ground rule be clarified among the 
affected agencies without delay. 


7/ One important exception to this general rule is addressed in Part IV-A below. 
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A. The MOU Should Withhold Section 106 Authority at Sites that EPA, 
a State, or a Tribe Has Determined Do Not Require Response Actions. 

The MOU should withhold section 106 authority from the trustee departments at sites 
where EPA, a State, or an Indian Tribe has already determined that no federal response 
action is required under CERCLA. The Order already provides that the trustee 
departments shall not exercise authority under section 106 “at any . . . facility at which 
the Administrator is the lead Federal official for the conduct or oversight of a response 
action.” But many other situations that pose similar problems of coordination and 
consistency among federal agencies, or between federal agencies and State agencies, or 
between federal agencies and Indian tribes. The MOU should address these as well. 

For a very simple example, consider the Upcounty Landfill, a hypothetical municipal 
solid waste landfill in the Midwest that has operated for at least 40 years. The Upcounty 
Landfill is located near a small freshwater wetland, which may have been adversely 
affected over time by run-off or leachate from the landfill itself. At the request of the 
State. EPA evaluated the entire site-both the Upcounty Landfill and the nearby wetland 
area— and decided nol to list it on the National Priorities List (“NPL”). 

Now, enter the Department of the Interior as the federal trustee. Rather than pursue a 
statutory claim for damage to the wetland area under section 107, the Department would 
prefer to compel some PRPs to perform response actions under section 106. What 
authority does the Department have under the Order? 

On the one hand, the site is not one ”at which the Administrator is the lead federal 
official,” so the plain language of the Order does not bar the Department from exercising 
section 106 order authority. On the other hand, if the Department issues an order 
requiring studies and/or cleanup at a site that EPA has decided does not merit federtil 
response action under CERCLA, then it is second-guessing EPA’s determinations. 
Moreover, it is doing so in a context where section 1 06 authority is not needed at all, 
because the trustee(s) retain undiminished authority to seek damages under section 107. 

A similar situation could also arise if EPA had listed the Upcounty Landfill on the NPL. 
Suppose, for example, that EPA informally determined that the wetland did not require a 
response action tmd defined the NPL site so as not to include the wetland area. Later, 
using its presumptive remedy for municipal solid waste landfills. EPA issued a ROD that 
called for capping the Upcounty Landfill, collecting any methane gas, and monitoring the 
groundwater leaving the site. This remedy has been implemented successfully. 

Again, enter the Department of the Interior as tlie federal trustee, seeking to require some 
response action in the wetland area under section 106 of CERCLA. What authority does 
the Department have? On the one hand, the wetland itself is not part of the NPL site “at 
which the Administrator is the federal official.” and so the Order’s exclusion does not 
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bar the Department from exercising its new section 106 authority. On the other hand, if 
the Department now issues an order requiring studies and/or cleanup in the wetland area, 
it is effectively second-guessing EPA’s informal determinations (made at the NPL listing 
stage and again during the remedy selection process) that the wetland area does not 
require any further federal response action under CERCLA. Once again, this second- 
guessing is the result of the trustee's attempt to bypass its statutory damage claims and 
compel the performance of work instead. 

One possible response to this problem is simply to hope that EPA would decline to 
concur on any proposed section 106 order that effectively second-guessed its own prior 
determinations about a site. But this would turn the concurrence process into a new form 
of bureaucratic turf struggle. EPA should not be put in the position of declining to concur 
as a means of defending its own previous determinations. Moreover, EPA may find it 
difficult not to concur after the department has already devoted substantial time and effort 
to developing a proposed order. Instead, the MOU should address the problem directly 
by withholding section 106 authority at sites where such prior determinations have been 
made. 

It is inefficient for multiple government agencies to review the same problem and unfair 
for PRPs to face conflicting judgments by these multiple agencies on the same problem. 

It will generate litigation if PRPs are exposed to new liabilities when the Cabinet 
departments second-guess the conclusions of EPA, a State, or a Tribe regarding 
protection of human health and the environment. The best way to address these issues is 
for the MOU to state unequivocally that the Cabinet departments shall not exercise 
section 106 authority at sites that EPA, a State, or an Indian Tribe has previously 
determined do not warrant response action. 

B. .Siihstantive I. imitations. 

1. The NCP. The five Cabinet departments should be required to adhere not only to 
CERCLA, but also to the NCP, which defines and implements many of the critical 
mandates of CERCLA. Congress spoke clearly on this point. SS£ CERCLA § 105(a) 
(“Following promulgation of the revised national contingency plan, the response to . . . 
hazardous substances releases shall, to the greatest extent possible, be in accordance with 
the provisions of the plan.’’). Moreover, the PRPs that perform work pursuant to section 
1 06 orders will be unable to obtain contribution from other PRPs unless they can 
demonstrate that the work they performed was “consistent with the national contingency 
plan.’’ 42 U.S.C. § 9607(a)(4)(B).S' 


S/ We address another aspect of this issue in Part IV-C of these comments below. 
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The Order itself, however, is silent on this point, raising the potential for confusion, 
inconsistency, and error on this extremely important issue. We give two brief examples 
pertaining to selection of response actions in order to illustrate the point. 

a. Remedy Selection Process. The NCP states that each remedial action must be based 
on an RI/FS and must be selected using the detailed criteria for remedy selection. Sss 40 
C.F.R. § 300.430 (1996). If the MOU allows the Cabinet departments to issue section 
106 orders for remedial actions- and does not require compliance with the NCP, the 
departments may feel free to disregard the NCP and compel remedial actions based on 
insufficient data or inadequate consideration of the nine factors specified in the NCP. 

b. ARARs for Removal Actions. The NCP makes it clear that removal actions need not 
comply with federal and state ARARs to the same extent as remedial actions; the test is a 
flexible one that takes account of the exigencies of the situation. Sss 40 C.F.R. § 

300.4 15(j) (1996). If the MOU does not require compliance with the NCP, the Cabinet 
departments issuing section 1 06 orders may require compliance with such ARARs in 
circumstances where it is neither legally required nor technically appropriate to do so. 
Therefore, the MOU should mandate that the Cabinet departments adhere to the NCP. 

2. Sunerfund Administrative Reforms. The five Cabinet departments should also be 
required to comply with all of EPA’s Superfund Administrative Reforms, including the 
major series of substantive reforms announced by Administrator Carol Browner on 
October 2, 1995. These reforms were aimed at achieving “smarter” and “more cost- 
effective” approaches to cleanup, as well as “fairer” enforcement practices, pending 
comprehensive review and reauthorization of the Superfiind law by Congress. It is vital 
that the response actions secured by the departments using the new Order fully reflect 
these EPA reforms. (We discuss one of these reforms-equitable issuance of section 106 
orders— in greater detail in Part IV-B of these comments.) The MOU should direct EPA 
to provide the five Cabinet departments with copies of all documents issued to date 
pertaining to the various Superfund Administrative Reforms. In addition, the MOU 
should require EPA to furnish copies of all such documents issued in the future. This will 
enable the departments to stay fully informed about EPA’s evolving practices and 
policies. 


C. Procedural Limitations. 

Because issuance of unilateral section 106 orders by the Cabinet departments has the 
potential to significantly affect private interests, the MOU should also establish a 
comprehensive set of procedural limitations on the use of this authority. This will help to 


9/ We discuss this issue in Part IV-A of these comments below. 
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minimize confusion, inconsistency, inefficiency, and litigation. In particular, we strongly 
urge adoption of the following basic procedures: 

1. Full EPA Review of Proposed Orders. The Order recognizes EPA’s considerable 
expertise and experience in remedy selection and implementation by stating that the 
authority granted to the Cabinet departments is “to be exercised only with the 
concurrence of the Administrator.” Before the Administrator can make an informed 
decision on a proposed section 106 order, EPA must review each of the following items; 

* the background information concerning the site. 

* the technical information indicating the existence of an emergency situation 

requiring issuance of a unilateral order (see Part IV-A of these comments), 

* the record supporting selection of each removal action (or other action) called 

for in the proposed order, 

* the evidence supporting the liability of each PRP proposed to be named in the 

order, including any claims such PRP may have for indemnity or 
contribution from the department proposing to issue the order (see 
Part VI-B of these comments). 

* the liability, if any, of the department proposing to issue the order (see Part VI- 

A of these comments), and 

* conformity of the proposed order to statutory and regulatory requirements (e.g., 

the provisions of the NCP) and to all pertinent EPA policies and guidance 
documents (e.g.. the October 2. 1 995 administrative reforms). 

It has been renoited that EPA. understandably concerned about con.serving its own 

resources, mav seek to limit its review of proposed orders to whether they would conflict 

with any other section 1 06 orders already issued bv EPA at the same site, or that might he 
issued by EPA in the future. Although we appreciate the resource constraints that EPA 
faces, a narrow EPA review function would tender the Order's “concurrence” 
requirement meaningless. The Cabinet departments could issue section 1 06 orders in any 
way they saw fit (so long as they avoid direct conflicts with EPA-issued orders). As 
already discussed. PRPs would either have to comply with such defective orders or 
litigate their validity, adding to the inefficiency of the process. It is vital that the MOU 
require full EPA review of each proposed order, including at a minimum each of the 
items noted above. 

2. PRP Particination. Another basic procedural requirement is that PRPs have some 
advance notice of the proposed order and some ability to present their views at two 
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separate points in the process. First, PilPs should be afforded some kind of audience with 
the department before it seeks EPA concurrence on a proposed order. Second, they 
should also be given an informal hearing by EPA before EPA determines whether or not 
to concur. We spell out these procedures in greater detail below. 

The rationale for specifying these procedures in the MOU is rooted in the history of the 
Superfund program. EPA and the PRPs at a Superfund site frequently are mired in 
costly, protracted litigation because they never engaged in open discussions regarding the 
problems at the site. Many notorious Superfund cases stemmed from disagreements over 
basic facts, technical issues, or legal conclusions that might have been resolved far more 
efficiently if the parties early on had exchanged information and opinions. 

The two specific forms of PRP participation that we recommend are as follows. First, 
before a department seeks EPA conc urrence on a proposed order, it should give the PRP< 

to be named in the order (a) reasonable advance not i fication, (bi a copy of the nmnnseH 

order, and fci a limited period of time, such as 1 0 days from receipt of the nrotOTsed 

aider, to provide the department with any infor m ation they believe is pertinent. Such 
information could include any of the items listed in Part III-C-I above, such as facts 
relevant to whether the site presents an emergency situation, concerns about the response 
action called for in the proposed order, or details regarding the liability of various PRPs 
at the site. 

Second, before EPA decides whether to con cur on a proposed order, it should give the 
PRPs.tO be named in the order (some of whom mav not have been on the department’s 

original listl fal a copy of the proposed order, and fb> a limited period of time, such as I n 

days from receipt of the protxised order, t o provide EPA with any information they 

believe is t?ertinent. Again, such information could include any of the items described in 
the previous paragraph. 

The information to be provided by the PRPs at both stages of the process would help the 
department and EPA to evaluate consider whether issuance of the order is warranted, 
whether the order is likely to be complied with, whether additional PRPs should be 
named in the order, and whether issuance of the order will generate new litigation. If 
EPA concurs after considering this information, both the department and EPA will have 
gained valuable insight into the likely future course of action. This ftont-end process will 
greatly streamline the dispute resolution proceedings that may follow issuance of the final 
order (see item 4 below). Finally, it also will minimize future “surprises” in 
reimbursement petitions under section 106(bX2).4! 


JO/ The reimbursement issue is addressed below in Section IV-D of these comments. 
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3. F.PA Concurrence. A third key procedural limitation is the EPA concurrence 
mechanism itself. The MOD should state emphatically that no order will be issued until 
EPA concurrence is obtained in writing.-ll' It should also state that the concurrence 
decision will be made by the Assistant Administrator for Solid Waste and Emergency 
Response during the first few years that the MOU is in effect. Once greater experience 
with implementation of the Order has been gained, then the concurrence decision might 
be made by the Regional Administrator in the EPA Region in which the site is located. 
Delegating the EPA concurrence decision to a lower level within the Regions would 
inevitably diminish EPA’s review of the proposed orders, making the concurrence 
function something akin to a “rubber stamp,” which is not what the Order contemplates at 
all. Further, it is inevitable that EPA decisions not to concur will generate conflicts 
within the Administration. A clear internal process, perhaps along the lines of the process 
previously established under Executive Order 12088. should be developed in advance in 
order to protect the integrity of EPA’s concurrence role in implementing the Order. 

4. Disnute Resolution. Finally. PRPs receiving a section 106 unilateral order from one 
of the Cabinet departments should have the opportunity to engage in focused dispute 
resolution before advising the department as to whether they intend to comply. This 
opportunity for dispute resolution is fully consistent with the spirit of Executive Order 
12891 (“Improving the Administration Of Civil Justice”), which seeks to avoid litigation 
whenever possible by exploring alternative methods of resolving disagreements. In the 
context of section 106 orders, successful dispute resolution will also minimize the 
number of future petitions for reimbursement under section 106(b)(2). 

The post-issuance dispute resolution process should be a focused process aimed at 
addressing issues germane to implementation or modification of the order prior to its 
effective date. The post-issuance dispute resolution process should be limited to 21 
calendar days, to avoid delay in the performance of the work.I^ 

IV. SECTION 106 1.SSUES THAT SHOULD BE ADDRE.S.SED IN THE MOU 

Implementation of the Order raises a host of potential problems relating to section 106 of 
CERCLA that must be addressed— and resolved-in the MOU. This section of the 
comments discusses the major section 106 issues. 


Ji,/ To put it another way, EPA should not be “deemed" to have concuned at the end of a given 
period of time for review of the proposed order. 

12/ This suggested time limit assumes that the MOU limits the issuance of section 106 orders to 
emergency situations, as urged in Part IV-A below. To the extent that the MOU does not impose 
such a limit, however, there is correspondingly less concern about delay and so the time available 
for dispute resolution need not be as short as 21 calendar days. 
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A. The MOU Should Limit the Use of Section 1 06 Orders to Emergencies. 

The MOU should limit the issuance of section 106 orders by the Cabinet departments to 
those situations that may pose an imminent and substantial endangerment, i.e., situations 
that are truly in the nature of emergencies. This means that only time-critical removal 
actions should be required pursuant to these new section 106 orders. It also means that 
long-term remedial actions, natural resource damage assessments, and resource 
restoration would not be the subject of these orders. As we show below, this result is 
fully consistent with the statutory framework and with the apparent rationale for the 
Order itself, indeed, any other approach would be unworkable. 

Section 106 of CERCLA, entitled “Abatement Actions,’’ was meant to address 
emergency situations. The statutory language provides that unilateral administrative 
orders may be issued only where: 

“the President determines that there may be an imminent and substantial 
endangerment to the public health or welfare or the environment because of an 
actual or threatened release of a hazardous substance from a facility . . . .” 

42 U.S.C. § 9606(a) (emphasis supplied). The related provisions of sections 106(b)(1) 
and 107(c)(3) reinforce the emergency nature of this abatement authority by creating 
severe penalties for refusal to comply: the ability to collect “punitive damages” in an 
amount equal to three times the cost of the work required under the order.® 

Congress clearly intended the threshold of “imminent and substantial endangerment” 
under section 1 06(a) to be significantly higher than the minimum threshold of 
“substantial threat of a release of a hazardous substance” under section 104(a)(1)(A). 
Thus, courts have recognized that EPA’s authority to respond to such potential releases is 
much broader than its authority to response to threatened releases of pollutants or 
contaminants, which requires an imminent and substantial endangerment to human health 
or welfare.® 


13 / As we discuss below, treble damages cannot be assessed for violations of a CERCLA § 106 
order issued by one of the Cabinet departments pursuant to the Order. This result, which is 
compelled by the language of CERCLA § 107(c)(3), does not alter the fact that Congress 
Intended these unilateral orders to be issued only in emergency situations. 

14/ See 42 U.S.C. S 9604(a)m(B): Dickerson v. Administrator. EPA. 834 F.2d 974. 977 (1 1th 
Cir. 1987) (“EPA must establish an 'imminent and substantial danger to the public health or 
welfare’ only when it seeks to remove pollutant and contaminants.’’); si- Eagle-Picher Industries. 
Inc. V. F.PA. 759 F.2d 922. 932-33 (D.C. Cir. 1985) (allowing EPA to list sites with pollutants or 

(continued...) 
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Moreover, even if CERCLA lowered the common law threshold for obtaining an 
injunction to abate damage, an “imminent and substantial endangerment” does not exist 
simply because hazardous substances may be released into the environment. As the 
Supreme Court recently recognized when interpreting similar language under the 
Resource Conservation and Recovery Act, 42 U.S.C, § 6972(a)( 1 ){B), “an endangerment 
can only be 'imminent’ if it threatens to occur immediately, and the reference to waste 
which 'may present’ imminent harm quite clearly excludes waste that no longer presents 
such adanger.” Mehrie v. KFC Western. Inc.. 1 16 S. Ct, 1251, 1252 (1996).'l^' 

Despite Congress’s clear intent, EPA’s past practice at NPL sites has sometimes 
disregarded the statutory “imminent and substantial" threshold. In some cases, EPA has 
issued section 106 orders to address non-emergency situations. 

It is vital that the MOU direct the five Cabinet departments to exercise their new section 
106 authority at non-NPL sites in a manner that respects the statutory “imminent and 
substantial’’ threshold. The apparent rationale for the Order was to insure that when 
genuine emergencies do arise, the federal agencies most directly involved in managing 
the sites are authorized to compel a rapid response that might not have been compelled by 
EPA absent the Order.— True emergency situations will be relatively infrequent at sites 


continued) 

contaminants on the NPL only because the Court found it reasonable to await a detailed 
determination of whether a site presents an imminent and substantial danger before undertaking 
any remedial action). 

15/ Similarly, emergency removal actions may preclude the possibility of an imminent and 
substantial endangerment, even though the potential for releases may remain. See, e.g. . 
Continental In-surance Companies v. NEPACCO. Inc.. 811 F.2d 1 1 80, 1 1 83 n.6 (8th Cir. 1987) 
(stored wastes at remediation site no longer presented an imminent and substantial danger); 
United States v. Aceto Agricultural Chemicals Coro.. 872 F.2d 1373, 1383 (8th Cir. 1989) (“The 
endangerment language [of RCRA] is plainly intended by Congress to limit the reach of RCRA 
to sites where the potential for harm is great.’’); Price v. U.S. Navv. 39 F.3d 101 1, 1021 (9th Cir. 
1 994) (affirming dismissal of claim for failure to establish imminent and substantial 
endangerment. even though earlier remediation might have left some contamination under 
plaintiffs property). 

1 6/ The only example cited to show the need for the Order is the threatened collapse of a 
retaining wall at the Blackbird Mine site in Idaho, which is being cleaned up under a settlement 
between various PRPs and the natural resource trustee agencies. The trustees were concerned 
that the collapse of the wall would have released thousands of gallons of contaminated water. 
Apparently EPA did not address the situation to the satistaction of the trustee agencies. Using 

(continued...) 
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managed by the five Cabinet departments and, absent the Order, EPA likely would 
adequately respond to any emergencies. In any event, the MOU should reserve section 
1 06 authority for those situations. 

The emergency nature of section 1 06 has important implications for the type of work that 
the Cabinet departments can seek to compel through unilateral administrative orders. 
Some categories of Superfund activity are appropriate for section 1 06 orders, while others 
are not. 

1. Removal Actions. Removal actions generally are short-term responses to an 
immediate problem. See 40 C.F.R. S 300.41 5(b¥n. As such, they are the sort of 
“emergency” Superfund activity that could be secured properly through section 106 
orders. 

EPA has divided the universe of removal actions into “time-critical” and “non-time- 
critical” actions.-' The former category roughly overlaps with the concept of 
“emergency” actions. The latter category, however, includes activities that take many 
months, or even years, to complete. Non-time-critical removals effectively take the place 
of long-term remedial actions at many sites. These kinds of activities carmot remotely be 
considered “emergencies,” and so the Cabinet departments should not resort to unilateral 
section 106 orders to secure their performance. 

2, Remedial Investigation/F easibilitv Studies. These important RI/FS studies should 
not be the subject of section 106 orders. The RI/FS studies plainly do not abate 
emergency situations, although they are technically classified as removal actions due to 
CERCLA’s rigid terminology. On the contrary, one of the hallmarks of a time-critical 
removal action is that it is carried out without performing an RI/FS. At best, then, RI/FS 
studies could be viewed as non-time-critical removal actions. For the reasons set forth 
above, these actions should not be compelled through the use of section 106 orders.^' 


1 6/f...continuedl 

this example to demonstrate the existence of an itiuninem and substantial endangerment at the 
Blackbird Mine site, much less to Justify the Order itself, presupposes that the trustees were 
correct in their assessment of the situation and that EPA was incorrect. We know of no facts 
supporting that conclusion. 

J_7/ See EPA. niiidance on Conductini; Non-Time-Critical Removal A ctions Under CERCLA. 
OSWER Directive 9360.0-32 (August 1993). 

IS/ EPA itself has rarely used § 106 orders to compel the performance of RI/FS studies, issuing 
about a dozen such orders in the last ten years. 
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3. Remedial DMign/Remedial Action. Unlike removal actions, the departments should 
not use section 106 orders to compel performance of Remedial Design/Remedial Action 
(“RD/RA”) activities.!^' In sharp contrast to removal actions, the RD/RA work at 
Superfund sites is the long-term activity that typically takes years, or even decades, to 
complete. Because RD/RA work is so time-consuming, EPA relies on early removal 
actions to address any “emergency” situations, often while the long-term RD/RA activity 
is still in its very early stages. Although the RD/RA work is what may achieve the 
ultimate cleanup, it cannot remotely be viewed as addressing an “emergency.” 
Accordingly, the Cabinet departments should not use section 106 orders to secure it. 

4. Damaye A.s.se.s.'imenls and Resource Restoration. Damage assessments and 
resource restoration should not be the subject of section 1 06 orders. Assessing damage to 
natural resources and restoring damaged natural resources are separate and apart from the 
various categories of response actions discussed above. These issues are discussed below 
in greater detail in Parts V-A and V-A of these comments. For present purposes, it 
should suffice to say that neither damage assessments nor restoration are performed in 
order to abate any danger to public health or the environment. As a result, they should 
not be secured through the issuance of section 106 orders.® 

B. The MOU Should Require All Section 106 Orders to Name the Largest 
Manageable Number of PRPs at Each Site. 

Implementation of the Order will begin in 1 997, just as EPA begins to implement its own 
October 2, 1995 administrative reform reinforcing EPA policy that all section 106 orders 
be issued to “the largest manageable number of PRPs” at each site and requiring written 
justification for any identified PRPs at the site that are not named in the order. Sse 


J9/ Even if § 106 orders were not limited to emergencies, the remedy selection authority under § 
121 of CERCLA has not been delegated to any of the Cabinet departments. Thus, the 
departments could not lawfitlly issue § 106 orders for the performance of RD/RA activities in 
any event. We understand that the Order itself may be amended or supplemented at some point 
to give § 121 authority to the departments, a move that we would oppose as inconsistent with the 
proper scope of § 106(a) order authority. Finally, if the Order is to be reopened to address this or 
any other issues, then the process plainly should be broadened to encompass the numerous issues 
raised in these comments. 

2fl/ Since the Order was signed, various Administration officials have indicated informally that 
the Cabinet departments will not use § 106 orders to compel performance of either damage 
assessments or restoration activities. We strongly endorse that approach, and we offer here (in 
Parts IV-A, V-A, and V-B of these comments) our own views on why that approach is correct. 
The MOU itself should incorporate this approach in order to avoid the confusion, inconsistency, 
inefficiency, and litigation that would otherwise result. 
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August 2, 1996 Memorandum from Jerry Clifford. Documentation of Reasonsfsl for Not 
Issuing CF.RCl.A S 106 UAOs to All Identified PRPs. EPA’s administrative reform was 
announced shortly before the Order was signed. The MOU should expressly incorporate 
these procedures to avoid losing the benefits of EPA's reform.^ 

The highlights of the EPA reform (as described in the Clifford memorandum) are as 
follows: 

* EPA has “committed to ensuring that UAOs are issued in an equitable manner”; 

* it remains EPA policy “to issue UAOs to the largest manageable number of 
parties” at each site; 

* “[t]his includes a commitment to issue UAOs. as appropriate, to other 
government entities (federal, state, or local) that are PRPs”; 

* “EPA will identify, for internal management review purposes only, reasons for 
excluding PRPs from any order proposed to be issued”; and 

* this reform applies both to UAOs for removal actions and to UAOs for RD/RA 
work.“ 

The MOU should articulate these basic elements of section 106 order practice so that all 
affected agencies and other interested parties understand the ground rules. 

C. The MOU Should Confirm that Work Performed Under Section 106 
Orders Issued bv the Departments Is “Consistent With the NCP.” 

Many PRPs that perform cleanup work at Superfund sites later seek cost recovery and/or 
contribution (hereafter jointly referred to as “contribution”) from other PRPs that did not 
participate in the cleanup. In order for these worker PRPs to obtain contribution, they 
must demonstrate as an element of their prima facie case that, inter alia, the work they 
performed was "consistent with the national contingency plan." 42 U.S.C. § 


21/ We regard it as essential that the Cabinet departments also adhere to this reform, which is an 
important step toward making the CERCLA enforcement process fairer pending comprehensive 
review and reauthorization of the statute by Congress. Even EPA acknowledges that the 
Superfund administrative reforms are no substitute for legislative reform. 

22/ As previously stated in Part IV-A above, we believe that EPA’s use of § 106 orders to 
compel RD/RA work at NPL sites is inconsistent with the limited scope of § 106 and, in any 
event, is no model for the departments to follow as they begin to implement § 106 themselves. 
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%07(a)(4)(B). Because the NCP is so detailed and so complex.^ defendants in these 
contribution actions frequently target the issue of "NCP consistency" as a major element 
of their defense strategy. To date, the courts have often sided with the defendants. 

The NCP does provide some comfort to PRPs performing work under a section 106 order 
i.ssued hv EPA. It states that such woric is “deemed” to be consistent with the NCP for 
purposes of private-party cost recovery litigation. 40 C.F.R. § 300.700(c)(j){ii). This 
provision was recently held to carry the plaintiffs burden on "NCP consistency.” See 
Bancamerica Commercial Corp. v. Mosher Steel of Kansas. Inc.. No. 95-3385 (10th Cir. 
Nov. 13. 1996). 

Unfortunately, the NCP contains no comparable language regarding section 106 orders 
i.ssued hv agencies other than EPA. such as the five Cabinet departments. Now that the 
departments will be issuing section 106 orders, tliis creates a significant problem in the 
NCP. The ideal solution is for EPA to amend the NCP to provide equivalent recognition 
for work performed under section 106 orders issued by any of the five Cabinet 
departments. Such an amendment should be promulgated as quickly as possible. 

In the short term, however, worker PRPs performing under section 106 orders issued by 
the departments risk being second-guessed by defendants (possibly including the same 
Cabinet department issuing the orders) and by the courts on “NCP consistency” simply 
because they received orders from agencies other than EPA. Thus, PRPs receiving such 
orders must choose between violating the orders and incurring substantial penalties, on 
the one hand, or performing the work and then failing to obtain contribution from other, 
equally responsible parties, on the other hand. 

The short-term solution to this problem is for the MOU to state that the departments and 
agencies signing it agree that any section 106 order issued bv o ne of the departments 
pursuant to the Order shall be deemed to be issued bv EPA for purposes of private-partv 
cost recovery. This would mean that the work is deemed to be “consistent with the NCP” 
under 40 C.F.R. § 300.700(c)(3)(ii) for purposes of cost recovery litigation. Such a 
provision in the MOU is amply justified, particularly in light of the plenary EPA review 
of proposed section 106 orders prior to granting its concurrence under the Order. See 
Part III-C-I supra. 


21/ Sometimes defendants even dispute which version of the NCP-the 1982 version, the 1985 
version, or the 1990 version-should be used to evaluate "NCP consistency.” 
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D. The MOD Should Confirm that PRPs Performing Work Under Section 
106 Orders Are Eligible for Reimbursement Under Section 106fbiai. 

Sometimes a PRP receives a section 106 order and dutifully complies, to avoid risking 
substantial penalties, even though it firmly believes (1) it has no liability at the site and/or 
(2) the response action selected in the order is arbitrary and capricious. In 1986, 

Congress amended section 106(b) to create a specialized reimbursement mechanism for 
PRPs who perform work under a section 106 order and then demonstrate that they have 
no liability or that the response action selected in the order was arbitrary and capricious. 
The first step in this process is to petition EPA for reimbursement from the Fund and 
await a decision by EPA’s Environmental Appeals Board. 

To date, there have been few successful petitions for reimbursement under section 
106(b)(2). The availability of this mechanism, however, helps achieve several desirable 
policy objectives. First, it provides some accountability on the issuance of section 106 
orders. Second, it helps maintain a high rate of compliance with these orders, because 
PRPs can always agree to perform the work while reserving their rights to seek 
reimbursement in the future if the facts support such relief. 

PRPs confronting orders issued by the five Cabinet departments will now find their 
decisionmaking process complicated by a new issue: How will EPA and the Cabinet 
departments jointly administer the reimbursement provisions of section 106(b)(2) with 
respect to orders issued by these departments? For example, might EPA decline to 
reimburse PRPs on the ground that the ultimate obligation should rest with the issuing 
Cabinet department? Will the Cabinet department in turn decline to reimburse EPA 
because CERCLA states that the Fund itself should pay the reimbursements to PRPs? 

The MOU should state that the section 106fb)(21 reimbursement mechanism is availabk 

to PRPs receiving orders from the Cabinet departments, that EPA will reimburse those 

PRPs that meet the standards of section 106fb¥2>. and that any resulting transfers of 

funds within the federal government are matters to be addressed between EPA and the 

Cabinet departments. 

E. The MOU Should Address Two Important Legal Issues Regarding 

Penalties for Noncompliance with Section 106 Orders. 

Finally, the MOU should address two issues pertaining to penalties for noncompliance 
with orders issued by the departments: treble damages and daily civil penalties. 

I. Treble Damages, In order to avoid possible confusion and needless litigation, the 
MOU should acknowledge that as a matter of law. punitive treble damages under section 
107(cX3) are not available with regard to orders issued by the departments. The damage 
remedy in section 1 07(cX3) provides for up to three times "the amount of any costs 
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incurred hv the Fund ." Because the Order makes it clear that the transfer of section 106 
authority “shall not be construed to . . . permit use of the . . . Superfund to implement 
section 106 or to fund performance of any response action in lieu of the payment by a 
person who receives but does not comply with an order [issued by one of the 
departments] pursuant to section lObfa),” the Fund itself will not incur any costs in the 
event of noncompliance with such an order. Therefore, there can be no Fund costs upon 
which to base a treble damage award. The MOU should confirm this before the 
departments begin issuing orders. 

2. Daily Civil Penalties. Although daily civil penalties under section 106(b)(1) can be 
imposed for noncompliance with a section 106 order issued by one of the departments, 
there is an important limitation on this penalty exposure. As ERA concluded early on in 
the history of Superfund, it would be unfair— and possibly unconstitutional— for the daily 
penalties to keep accruing even after a PRP declines to comply and EPA decides to 
perform the work using money from the Fund. SS£ generally United States v. Reillv Tar 
& Chemical Co.. 606 F. Supp. 412, 418-21 (D. Minn. 1985). 

The same considerations apply to orders issued by the departments. If the recipient of an 
order declines to comply, and the department decides to perform the work itself, using 
available funds (other than Fund rtronies), then at that point the daily civil penalties must 
cease accruing. Otherwise, the recipient of the order would be in the untenable position 
of being unable to comply but also unable to stop the accrual of daily penalties until the 
day an enforcement action is actually filed. For this reason, the MOU should confirm 
that daily civil penalties for noncompliance with an order issued bv one of the 
departments cease to accrue once the de partment decides to perform the work itself. ^ 

V. NATURAL RESOURCE DAMAGES ISSUES THAT SHOULD BE 
ADDRESSED IN THE MOU 

Another set of issues requiring careful attention in the forthcoming MOU involves the use 
of section 106 orders by the natural resource trustee agencies, primarily the Departments 
of Agriculture, Commerce, and Interior. Standing alone, the Order could be read to mean 
that trustees can bypass their section 107 damage claims entirely and instead obtain 
performance of response actions under section 1 06. To put it another way, the Ord«- 
seemingly invites the trustees to use their new authority in ways that are at odds with 
explicit statutory limitations and with sound public policy. 


24/ This prudential limitation on the accrual of daily civil penalties does not mean that PRPs 
have no incentive to comply with section 1 06 orders issued by the departments. For example, a 
trustee might agree to wmive recovery of damages for interim losses to the resource if the PRPs 
perform a removal action pursuant to a section 106 order. 
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This reading of the Order is untenable for several reasons. First, neither damage 
assessments nor resource restoration are CERCLA response actions that may be 
compelled through section 106 orders. Second, even if they were, the trustees' section 
1 07 damage claims are ultimately claims for restoration, not for the performance of 
response actions. It fundamentally distorts the nature of those claims to view them as 
claims for response actions. Moreover, the trustees would have to circumvent a number 
of provisions in sections 107 and 1 13 if they sought to compel those response actions 
using section 1 06 orders as a means of coercion. The MOU should address and resolve 
these problems. 

A. Section 106 Orders Should Not Require Damage A.ssessments. 

Troubling questions arise if one contemplates the trustee departments using section 106 
orders to compel the performance of damage assessments. We are uncertain whether 
such orders were contemplated by the drafters of the Order, as various Administration 
officials have expressed different points of view on this issue. As a definitional matter, 
however, damage assessments fail outside the scope of section 106 authority because they 
are not CERCLA response actions. The MOU should specifically preclude the issuance 
of section 1 06 orders requiring the performance of damage assessments. 

To begin with, damage assessments are not CERCLA response actions. They are not 
“remedial actions,” 42 U.S.C, §§ 9601(24), because they do not seek to “prevent or 
minimize the release . . , of hazardous substances so that they do not migrate to cause 

substantial danger ” Nor do they fit within the definition of “removal.” At most they 

might be viewed as “actions ... to monitor, assess, and evaluate the release ... of 
hazardous substances.” ii § 9601(23), but even this language is a poor fit. Damage 
assessments do not “assess ... the release”; they assess “damages for injury to, 
destruction of, or loss of natural resources resulting from a release.” M,. § 9651(cKl). 

Section 107(a)(4) of CERCLA enumerates the categories of costs to be paid by persons 
found liable under section 107. In familiar language, section 107(aX4)(A) covers “all 
costs of removal or remedial action incurred by the United States Government ... not 
inconsistent with the national contingency plan.” Yet section I07(aX4)(C) covers not 
only damage to natural resources, but also “the reasonable costs of assessing such injury, 
destruction, or loss resulting from such a release.” This language would be superfluous if 
damage assessments were either “removals" or “remedial actions.” Congress separated 
and dealt with response actions and damage assessments separately in the same part of 
CERCLA because damage assessments are not CERCLA response actions. 

Moreover, even if damage assessments were somehow considered to be CERCLA 
response actions, they would still be beyond the scope of section 106 order authority. As 
we showed in Part IV-A of these comments, the proper role of section 106 orders is to 
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abate emergency situations. Damage assessments seek to quantify and monetize damage 
after the fact, not to abate the release itself 

Finally, issuing section 106 orders for the performance of damage assessments would 
raise still other troubling legal issues. The damage assessment is, after all, the heart of 
the trustee’s case in any litigation to recover damages from PRPs. It specifies the dollar 
amount of the damages that the trustee may recover for injury to the natural resource. If 
the trustee could compel PRPs to perform the assessment under its oversight, and to 
revise the document until it contained a particular dollar amount selected by the trustee, 
then what effect would the assessment have in litigation? 

As a matter of statutory construction, of course, section 107(f)(2)(C) grants a rebuttable 
presumption only to damage assessments "made by a Federal or State trustee,” not to 
assessments made by PRPs, Thus, even if the Cabinet departments were authorized to 
issue section 106 orders requiring the performance of damage assessments, any such 
assessment performed involuntarily by PRPs should not qualify for the rebuttable 
presumption. 

Even if the statute were not so clear, however, the manifest unfairness of the other 
approach should quickly resolve the issue. For the trustee to order a private party to 
prepare an assessment quantifying the damages for which it should be held liable, then 
direct the PRP to modify or rewrite that assessment in whatever way the trustee sees fit, 
all under threat of daily civil penalties for noncompliance, and then restrict his ability to 
challenge that assessment when it is used in eourt to extract those damages fixim him, 
would be a denial of due process of law. 

Moreover, using section 106 orders to compel the performance of damage assessments 
would decrease the current level of cooperation between PRPs and natural resource 
trustees. Any PRP preparing a damage assessment over its objection would likely end up 
striving to “build an administrative record” for the inevitable litigation to follow. This 
means that along the way, the trustee and the PRP are apt to be at loggerheads on many 
points. 

For all of these reasons, the MOU should expressly state that section 106 authority carmot 
be used to compel the performance of damage assessments. 

B. Section 106 Orders Should Not Require Resource Restoration. 

Very similar considerations compel the conclusion that the trustee departments cannot 
use section 106 orders to require PRPs to perform resource restoration. Again, we are 
unsure whether such orders were contemplated by the drafters of the Order, as various 
Administration officials have given somewhat conflicting signals on this point. Such 
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orders would be wholly inappropriate, however, and the MOU should specifically 
preclude their issuance. 

As a definitional matter, resource restoration falls outside the scope of section 1 06 
authority because it is not a CERCLA response action. For these reasons, among others, 
the MOU should specifically preclude the issuance of section 106 orders requiring 
resource restoration. 

To begin with, restoration is not a CERCLA response action. It is not a “remedial 
actions.” 42 U.S.C. § 9601(24). because it does not seek to "prevent or minimize the 
release . . . of hazardous substances so that they do not migrate to cause substantial 
danger . . . .” Nor does it fit within the definition of “removal.” Instead, restoration of 
resources is one of the things that trustees are authorized to pay for with the damages they 
collect from PRPs. CERCLA § 107(f)(1), 42 U.S.C. § 9607(f)(1). 

Once again, any doubt on this score is resolved by section 107(a)(4) of CERCLA, which 
sets forth the categories of costs to be paid by persons found liable under section 107. 
Section 107(a)(4)(A) covers “all costs of removal or remedial action incurred by the 
United States Government ... not inconsistent with the national contingency plan.” Yet 
section 107(a)(4)(C) covers “damages for injury to, destruction of, or loss of natural 
resources.” Obviously this language would be superfluous if resource restoration itself 
was either a “removal” or a “remedial action.” 

Moreover, if restoration were a CERCLA response action, then trustees could perform 
restoration activities using available appropriations and recover these restoration costs as 
the costs of “removal or remedial action” under section 107(a)(4)(A). This approach 
would render largely superfluous the statutory provisions that directly address liability for 
damage to natural resources, an outcome obviously not intended by Congress. The 
absurdity of such a result further reinforces the conclusion that resource restoration is not 
a CERCLA response action. 

Finally, even if restoration were somehow considered to be a CERCLA response action, 
it would still be beyond the scope of section 106 order authority, which is limited to 
orders that abate emergency situations. This is obviously nol what restoration does. 
Restoration (or replacement or the acquisition of equivalent resources) is a long-term 
process that takes place years after the release has occurred and does not abate threats, but 
rather improves or restores conditions. 

C. Section 106 Orders Cannot Circumvent Statutory Limitations on the 
T rustees’ Claims for Damage.'!. 

As previously discussed, neither damage assessments nor resource restoration qualify as 
CERCLA response actions that can be the subject of section 106 orders. Even if the 
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MOU allows the Cabinet departments to address natural resource damages through the 
issuance of section 106 orders, however, the trustees cannot use section 106 orders to 
circumvent the various statutory limitations on their section 107 damages claims.^' We 
describe below some of the more important examples of this problem. The MOU should 
expressly address each of them in order to avoid confusion and needless litigation. 

1. l.iahilitv. Section 106 itself does not define the class of liable parties, which is why 
the courts have read it as applicable to those persons who are liable by virtue of section 
107(a). See, e.g.. United States v. Hardace. 750 F. Supp. 1444, 1457 (W.D. Okla. 1990); 
United States v. A & F Materials Co.. 584 F. Supp. 1249. 1257 (S. D. 111. 1984). 

Therefore, to the extent a particular PRP is not liable to a trustee under section 107 for 
natural resource damages, it is not liable under section 1 06 either. The MOU should state 
that the trustees cannot issue a section 1 06 order to such at PRP to compel performance of 
a damage assessment, or resource restoration, or any other action that addresses damage 
to natural resourees. 

2. Retroactive liability. Section 1 07(f)( I ) of CERCLA stipulates that no liability for 
natural resource damages exists if the release and the damages occurred wholly before 
December 11, 1980. The MOU should state that at sites where these conditions are met, 
the tmstees cannot issue section 106 orders requiring action to address damage to natural 
resources. 

3. l.iahilitv cap. Section 107(c)(1)(D) of CERCLA limits liability for natural resource 
damages to $50 million per site. The Order is potentially broader, as it imposes no such 
limitation. The MOU should assure that the departments cannot issue section 106 orders 
requiring actions equivalent to resource restoration, the costs of which exceed $50 
million, to address damage to natural resources. 

4. .Statute of limitations. Section 1 13(g) of CERCLA specifies the statute of limitations 
for natural resource damage claims. In Kennecott Cooper Co. v. Babbitt. 88 F.3d 1191, 
1208-13 (D.C. Cir.1996), the court recently clarified that this period has already run with 
respect to some sites. The MOU should state that at sites where this has occurred, the 
trustees cannot issue section 106 orders requiring action to address damage to natural 
resources. 


25/ This is no abstract concern over legal formalities. Allowing trustees to bypass their statutory 
damage claims and issue § 106 orders instead will wreak havoc on settled expectations. For 
example, a PRP may have substantial insurance coverage for any “damages” recovered by a 
trustee, either in court or through a settlement, but none for the costs of work performed under a 
j! 1 06 order, because those costs are often held not to be "damages" that trigger coverage. 
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5. Nn double recovery. Section 107(f)(1) of CERCLA prohibits double recoveries for 
damage to natural resources. The Order is potentially broader, as it acknowledges no 
such prohibition. Tlie MOU should confirm that the departments cannot issue section 
1 06 orders requiring action to address damage to natural resources that would amount to a 
double recovery because compensation for that damage has already been awarded in 
another proceeding. 

VI. FEDERAL FACILITIES ISSUES THAT SHOULD BE ADDRESSED 
IN THE MOU 

Another set of troubling issues arises from the Order’s sweeping application to federal 
facilities, i.e., sites that are ‘"subject to [the] custody, jurisdiction, or control” of the five 
Cabinet departments, but that do not present natural resource damages issues. Most of 
these sites are owned and/or operated by the Department of Defense (“DOD”), and so in 
the following discussion, we refer to DOD purely as a matter of convenience. The 
proposed use of section 106 orders by DOD to compel private-party cleanups at these 
sites typically would be unfair and would give rise to new litigation. 

At most contaminated facilities that are subject to DOD’s “custody, jurisdiction, or 
control,” DOD itself is a major PRP by virtue of its owner/operator status.^' Most viable 
private PRPs at these facilities are either (1) current or former contractors, or (2) current 
or former tenants, of DOD and/or the other federal agencies that owned and/or operated 
the facilities (collectively, “the landowner agencies”). This means that the activities of 
these private PRPs typically were either directed by the landowner agencies, or at least 
occurred in connection with the activities of the landowner agencies. 

Under these circumstances, it would be highly unfair and inappropriate for the landowner 
agencies to assume the mantle of “enforcer” against their own contractors or tenants. 
Allowing the major PRP at a site to compel another PRP to perform the cleanup entirely 
at its own expense, subject to daily civil penalties for noncompliance, is not calculated to 
place the Superfund program on a better footing, particularly when the major PRP issuing 
the order has historically failed to manage its own cleanups in a cost-effective manner. 

■See page 3 sunra. 


26/ The developing law on allocation suggests that the landowner agency will typically be 
assigned a substantial share of liability solely on the basis of owner status. See. e,a.. United 
Sinte.s V. R W. Mever. Inc.. 982 F.2d 568. 571-72 (6th Cir. 1991). Moreover, the landowner 
agency cannot invoke CERCLA’s “third-party defense" by pointing to its contractor or tenant, 
because the defense is unavailable where the “third party's" acts or omissions "occurrjed] in 
connection with a contractual relationship" with the landowner. 42 U.S.C. § 9607(b)(3). 
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Moreover, the issuance of such orders by the landowner agencies would only generate 
more litigation. Many of the contractor/tenant PRPs that would receive such orders 
would have viable contractual claims against the landowner agencies, based on their 
contracts or leases, for some or all of the costs of any cleanup work they are required to 
perform. These contractor/tenant PRPs, upon receipt of any such section 1 06 order, 
would have a strong incentive to go straight to court for a declaration that the costs of the 
work should be borne, in whole or in part, by the landowner agency issuing the order, and 
for an injunction that stayed the order until such funding is provided. To the extent that 
contractor/tenant PRPs are entitled to indemnification by the agencies issuing the orders, 
they are functionally the same as non-liable parties, and so should have a complete 
■‘sufficient cause" defense against the imposition of any daily penalties. Thus, issuance 
of the order would accomplish little or nothing and would generate more litigation. 

This new litigation will raise a tangled web of novel issues, and may involve courts that 
have not previously considered Superfund questions. As noted above, contractor/tenant 
PRPs that refuse to comply with section 106 orders will argue that their contractual 
claims against the issuing agencies for payment of cleanup costs amount to a good-faith 
belief that they are not liable for those costs, thus providing a section 106(b)(1) 

"sufficient cause” defense against the imposition of daily civil penalties^' for disobeying 
the order. Landowner agencies may seek to argue that civil actions by contractor/tenant 
PRPs to establish their rights to indemnity or contribution for cleanup costs are barred by 
the section 113(h) prohibition on pre-enforcement judicial review of response actions.^ 
Some of these issues will be presented initially to the United States Court of Federal 
Claims, which generally has jurisdiction over actions brought by government contractors 
seeking payment of money damages. 28 U.S.C. § 1491(a). The jurisdiction of the Court 
of Federal Claims, however, is ordinarily limited to suits for money judgments, isL § 

1 491 (a)(3), whereas some contractor/tenant PRPs may sue for declaratory relief prior to 
expending any money. Moreover, section 1 13(b) of CERCLA gives the district courts 
exclusive jurisdiction over “all controversies arising under" CERCLA, so that jurisdiction 
may ultimately depend on such niceties as whether the complaint for declaratory and 
injunctive relief regarding a section 106 order by the contractor/tenant PRP “arises under” 
CERCLA or “arises under” the plaintiffs contract or lease with the landowner agency. 

In short, the issuance of section 106 orders by DOD to contractor/tentmt PRPs is likely to 
be unfair and to generate new litigation. To avoid these problems, the MOU should, at 
an absolute minimum, place two basic limitations on the authority of these departments. 


22/ As noted in Part lV-E-1 above, treble damages could not be assessed against the 
contractor/tenant PRP in any event. 

28/ Such an argument would greatly expand the scope of § 1 13(h). Very few courts have read 
this provision to bar pre-enforcement litigation over liability, as opposed to remedy selection. 
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A. The Departments Should Not Issue Section 106 Orders at Sites Where 
They Are Major PRPs Due to Their Status as Owners and/or Operators. 

The MOU should preclude the departments from issuing section 1 06 orders at any sites 
where they are major PRPs by virtue of their status as owners and/or operators. There 
simply is no public policy justification for granting these major PRPs the role of 
"enforcer” and shifting all cleanup costs to their contractors and tenants, only to hasten or 
generate litigation over where those costs will eventually come to rest. If, contrary to the 
general understanding, these departments frequently encounter emergency situations at 
their facilities but lack adequate appropriations, e.g.. in the Defense Environmental 
Restoration Account, to take the necessary short-term removal actions, then that problem 
should be brought to the attention of Congress. 

We have considered other approaches to this problem, such as directing the departments 
in the MOU to proceed in an “equitable” fashion, or to issue section 106 orders that 
assign liability to private PRPs in a manner commensurate with their “fair share.” 
Although the departments might prefer one of these alternatives to the blanket prohibition 
described above, they would prove unsatisfactory and unworkable in practice for several 
reasons. 

First, it is unclear where the line(s) would be drawn under these alternative approaches. 

To take an extreme case, if the department were an innocent landowner and the ten PRPs 
named in the proposed order sent 100% of the waste received at the site, then perhaps the 
department’s “technical” status as a PRP should not bar the issuance of a section 106 
order. (Even on facts as one-sided as these, other problems would arise, as we discuss 
below.) But if the department’s “fair share” were even 20%, and each of the ten PRPs 
had a lower “fair share,” then it would be difficult to justify allowing the department to 
compel them to perform all of the work under a section 1 06 order. As noted earlier, s££ 
footnote 26 supra, the department’s share at most sites is apt to be substantial. 

Second, the “fair shares” at a site cannot be determined in a vacuum. Years of 
experience with Superfund allocations demonstrate that subjective judgments about the 
“fair share” of any given PRP should not be made until a comprehensive PRP search has 
been completed and the facts have been fully aired.^' The Cabinet departments generally 
have limited experience with performing PRP searches and participating in allocations of 
liability. It would be unrealistic to expect the departments to delay the start of the time- 
critical removal actions that are properly subject to section 1 06 orders while they made 
arrangements to have PRP searches and allocations performed. 


29/ This recognition was one of the building blocks of the “fair share” allocation process in H.R. 
3800. the Superfund Reform Act of 1994. which was almost enacted in the 103d Congress. 
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Third, the “fair shares" at a site cannot be objectively assessed by the department, which 
(in this situation) is itself one of the PRPs and thus has a strong interest in minimizing its 
own liability. To put it another way, the department seeking to issue a section 106 order 
should not be tasked first with evaluating its own liability and then with deciding whether 
it is “equitable” for the proposed order to issue. To ask all that would be to make the 
department both the plaintiff and the Judge in its own case, a sure recipe for trouble. 

In sum, fairness and public policy counsel against allowing tlie departments to issue 
section 106 orders at any sites where they are major PRPs by virtue of their status as 
owners and/or operators. The MOU should articulate this blanket prohibition and should 
reject as unworkable the more subjective approaches that depend upon the departments’ 
assessment of “fair shares” or other “equitable" considerations. 

B. The Departments Should Not Issue Section 106 Orders to PRPs That Are 
Current or Former Contractors or Tenants at the Sites in Question. 

Apart from the PRP status of the landowner agencies, which links them to CERCLA 
liability, the MOU should also address the very practical problem of contractual liability. 
The departments should not be authorized to issue section 106 orders to current or former 
facility contractors or tenants whose contracts or leases contain indemnification or cost- 
sharing provisions that are potentially applicable to the work required by the proposed 
order. To put it another way, the government has an obligation not to casually order 
private parties to incur costs without first examining whether some or all of those costs 
are actually the responsibility of the government itself. 

Both of the critical limitations urged above will ultimately be “enforced” by EPA through 
the concurrence process. The department seeking to issue the section 1 06 order will have 
to satisfy EPA in each case that ( 1 ) the department is not a major PRP at the site and (2) 
none of the proposed recipients of the order have claims for indemnity or contribution 
against the department under their contracts or leases. Sse Part III-C supra. It may not be 
possible to spell out these limitations in any greater detail in the MOU, but it is 
imperative that the MOU at least establish these basic ground rules so that all affected 
agencies will be on notice. 
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Statement of the Association of State and Territorial Solid Waste 
Management Officials (ASTSWMO) 

The purpose of this statement for the record is to reflect the views of the Associa- 
tion of State and Territorial Solid Waste Management Officials (ASTSWMO) regard- 
ing the reauthorization of the Comprehensive Environmental Response, Compensa- 
tion and Liability Act (commonly referred to as Superfund) during the 105th Con- 
gress. Specifically, we understand that the Senate Superfund, Waste Control and 
Risk Management Subcommittee held a hearing on March 5, 1997 on S. 8. We re- 
spectfully request that this statement be included as a part of the record for that 
hearing. 

ASTSWMO is a non-profit association which represents the collective interests of 
waste program directors of the nation’s States and Territories. Besides the State 
cleanup and remedial program managers, ASTSWMO’s membership also includes 
the State regulatory program managers for solid waste, hazardous waste, under- 
ground storage tanks, and waste minimization and recycling programs. Our mem- 
bership is drawn exclusively from State employees who deal daily with the many 
management and resource implications of the State waste management programs 
they direct. As the day-to-day implementors of the State and Federal cleanup pro- 
grams, we believe we can offer a unique perspective to this dialog. Since we share 
in Congress’ and the public’s desire to achieve effective and timely cleanup of our 
nation’s contaminated sites and the restoration of injured resources, associated with 
these sites, ASTSWMO has marshaled the comprehensive experience of our mem- 
bership to provide our unique perspective to the debate surrounding Superfund Re- 
authorization during this first session of the 105th Congress. 

We would like to begin by commending Senators Chafee and Smith on the many 
modifications made to S. 1285 in producing S. 8. It is evident that the Senators 
sought to introduce a bill which would reflect compromises from their own positions 
in an effort to produce a viable, workable starting point for the 105th congressional 
Superfund debate. We look forward to working with the Committee throughout the 
debate. 


brownfields revitalization 

We are pleased that the Senators have chosen to recognize the clear importance 
of Brownfields by allowing it to occupy the first title of S. 8. Brownfields comprise 
the vast majority of sites which are currently being remediated by State agencies. 
The majority of sites classified as Brownfields will never be placed on the NPL. Cur- 
rently, the biggest impediment to effectively remediating and redeveloping 
Brownfield sites is the inability of State agencies to provide for releases of liability 
from both State and Federal laws. While we support concepts such as providing 
Superfund liability protection to bona fide prospective purchasers, lenders, and fidu- 
ciaries, we believe the real key to solving our country’s Brownfields problem is to 
allow the State Waste Agencies to grant releases of Federal liability once a site has 
been cleaned up to State standards under a State program. We can no longer afford 
to foster this illusion that State authorized cleanups may somehow not be adequate 
to satisfy Federal requirements. Over thirty States have enacted Voluntary Cleanup 
programs and 42 States have adopted State Superfund programs. These programs 
have remediated over 3,000 sites and the number is growing. It is imperative that 
any Brownfields legislation clarify the State-Federal roles and potential liability 
consequences under the Federal Superfund program. We believe S. 8 has accom- 
plished this task. We would recommend however, one modification to the provision 
as written. In situations which are deemed emergencies and where the State re- 
quests assistance, we believe the Federal Government should be able to address the 
site and if necessary hold the responsible party liable. Emergency actions should be 
the only exceptions to the releases from Federal liability. 

We are also pleased to see that S. 8 recognizes the importance of Voluntary Clean- 
up programs and enables States to receive Federal funding for both the establish- 
ment and maintenance of already highly successful programs. We would caution 
that the funding criteria should remain as flexible as possible in order not to unin- 
tentionally disrupt working programs. However, we are concerned that a number of 
States which are pursuing innovative approaches, such as privatization of cleanups, 
may not qualify. The funding criteria should encourage innovation not constrain it. 
We would also recommend that legislative history for this bill direct ERA to distrib- 
ute grants for voluntary cleanup programs through their normal grant processes, 
i.e., through the ERA regions, and that ERA shall not be allowed to attach addi- 
tional burdens onto State grant recipients in the guise of “accountability”. 

Lastly, we believe the explicit provision requiring local governments to comply 
with State laws in order to receive Federal grants is a well-thought out provision 
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and will serve to avoid much confusion in the long run. Ultimately, these sites are 
State sites and will have to be remediated under State auspices and according to 
State laws. 


STATE ROLE 

Maximum flexibility is a necessity when dealing with fifty vastly different State 
programs. S. 8 appears to have accomplished this goal by allowing States to be both 
delegated and authorized the Federal Superfund program or to retain the status quo 
if the State so desires. Some States will desire delegation of all sites within their 
borders, others may only apply for one or two sites, and States in the early stages 
of development may seek delegation for only parts of the remediation process. The 
Committee did well to recognize the unique needs of State programs and to provide 
a wide array of options for assuming the lead at Federal Superfund sites. State pro- 
grams have grown remarkably in sophistication and we are therefore pleased that 
S. 8 has chosen to streamline the Federal Superfund program by allowing States to 
utilize their own laws when implementing the Federal Superfund program. The only 
way to truly capitalize on the benefits of the State Superfund programs and to 
transfer the many innovations which have been adopted at the State level to the 
Federal Government is to allow States to be authorized to implement the Superfund 
program. Authorization will also provide the needed consistency which is currently 
lacking within States due to the implementation of two Superfund programs within 
State borders: the Federal program and the State program. States would like the 
opportunity to implement one program at all sites which fall within their State bor- 
ders. That is why, while we are pleased with the authorization provision, we cannot 
support provisions which would require the State to pay the difference should their 
laws be more stringent than the Federal Superfund program. We can see no reason 
why Federal sites should be held to a lesser standard when all other sites within 
the State must meet State standards. As of today thirty States either have or are 
in the process of promulgating State cleanup standards. States have answered the 
question of “how clean is clean” and this answer should apply to all sites within 
the State borders. 

Another cost saving technique which has been added to this title which we sup- 
port is the ability of States to receive funding for conducting emergency and time- 
critical removals. State Waste Managers have long contended that they can perform 
these functions for less cost than EPA, essentially leveraging more “bang for the 
buck”. Simply put, States are physically closer to the removals which occur within 
their own borders than either representatives from U.S. EPA regions or head- 
quarters. This is a common sense change. 

We are also pleased that S. 8 streamlines the program by providing a fixed State 
cost share, namely 10 percent of remedial action costs and 10 percent of operation 
and maintenance costs. The current cost share system has served only to exacerbate 
the tension which exists between State Waste Agencies and the U.S. EPA. Under 
the status quo the financial incentives for EPA and the States are diametrically op- 
posed when considering final remedies for a site (States desiring more capital inten- 
sive remedies and EPA seeking remedies with lower capital costs and higher oper- 
ation and maintenance costs). State Waste Officials believe this is a fair and well- 
reasoned position. We strongly recommend that it should be explicitly stated in stat- 
ute that States should not be required to cost share on removal actions in order to 
provide the needed direction to EPA in this area. 

We are concerned, however, that as we alleviate the current tensions between 
States and EPA on the issue of State cost share that we are merely redirecting 
these tension into a new area namely withdrawal of delegation/authorization. As 
written, S. 8 allows EPA to withdraw delegation/authorization on a site by site basis 
rather than on a programmatic basis. This essentially creates a site by site veto au- 
thority by EPA should EPA program managers disagree with a State selected rem- 
edy. We support the concept of withdrawing delegation/authorization from a State 
which is consistently failing to implement the provisions of the Superfund program 
in a sound manner, but to allow EPA field managers the ability to second guess 
State field managers on a site by site basis appears to be antithetical to the stated 
goals of S. 8. 


REMEDY SELECTION 

As we indicated earlier, over thirty States are either in the process or have pro- 
mulgated cleanup standards/models. The States have not waited for the Federal 
Government to promulgate national cleanup standards, but instead have moved out 
ahead. We are pleased that S. 8 recognizes the work which has occurred at the 
State level and maintains the provision for State applicable standards to be factored 
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into the Federal remedy selection process. Where State goals and standards have 
been established, they should be applied consistently at all sites subject to CERCLA 
liability in that State regardless of the lead agency. This includes not only NFL sites 
but brownfield/voluntary cleanup sites and Federal facilities. A uniformly applicable 
cleanup process will eliminate the often paradoxical inconsistency found where simi- 
lar sites in close proximity are cleaned up to different levels for reasons which have 
little to do with the actual risk posed. It provides an expectation of consistency to 
responsible parties, nearby residents and other stakeholders involved in the cleanup 
process. In States which have not developed goals and standards, EPA should con- 
tinue to use the risk range established in the NCP. 

State Waste Managers do support the concept of eliminating RARs — relevant and 
appropriate requirements in favor of a process where States will promulgate all rel- 
evant standards, criteria and requirements in a separate rulemaking for use in the 
remedy selection process. We believe this will streamline the remedy selection proc- 
ess and provide a greater level of certainty to responsible parties and to the public. 

We also support the determination of future land use early in the remedy selec- 
tion process prior to the calculation of site specific cleanup levels. This is a positive 
change which has been implemented by most State Superfund programs and should 
serve to promote the redevelopment of existing industrial areas rather than encour- 
aging industrial development in currently non-industrial areas. We also agree with 
the elimination of the current preference for permanence in the CERCLA statute. 
Neither EPA nor the majority of States are implementing permanent remedies and 
it is time that the statute reflected reality. States are selecting remedies which are 
protective of human health and the environment, cost-effective and implementable. 
That said, ASTSWMO does recommend that institutional controls and other des- 
ignated restrictions necessary to implement a particular remedy be made legally en- 
forceable, run with the land, and be binding among all parties to implement the re- 
strictions. Financial responsibility mechanisms should also be identified to provide 
for the perpetual maintenance of these sites in case the responsible parties are un- 
able to do so. Last, we also agree with the six factors proposed to balance the rem- 
edy selection process, i.e, the reliability of the remedial action in achieving the pro- 
tectiveness standard over the long term; any short term risk to the affected commu- 
nity; the acceptability of the remedial action to the affected community; the 
implementability and technical feasibility of the remedial action from an engineer- 
ing perspective and the reasonableness of cost. We believe that when all the reme- 
dial alternatives have been evaluated, the remedies which meet all applicable stand- 
ards, are protective of human health and the environment and which fall within the 
risk range should be considered and the least costly remedy selected. The cost of 
implementing the alternative, including long-term monitoring and operation and 
maintenance must be considered. ASTSWMO believes that assessments of costs 
should reflect as realistically as possible the costs of perpetual monitoring and main- 
tenance. The application of the cost effectiveness test should be applied to all sites 
equally with no consideration given to whether it is a fund or responsible party lead 
site. \^en the cost of achieving the target risk cleanup level results in costs which 
are disproportionate to the risk reduction benefits an economic waiver should be 
available. 

While we support the above mentioned provisions as outlined in S. 8, we ulti- 
mately believe the remedy selection process should be conducted by qualified States 
using State law and procedures. We believe this is the only true mechanism for pro- 
viding citizens and responsible parties a measure of consistency. Consequently, we 
question the provision in Section 133(a)(1)(B) which appears to trump the authoriza- 
tion provisions outlined in Title II of this bill. We respectfully request clarification 
of this provision. 

We have three other questions/comments concerning the remedy selection proce- 
dures as outlined in S. 8. First, we question how the Committee plans to define a 
remedial action which is deemed protective if it protects an ecosystem from signifi- 
cant threats. What definition is the Committee using for “significant threats” and 
how will this definition relate to CERCLA natural resource damages provisions? 
Second, we question the construct of the remedy review boards as outlined in S. 8. 
Specifically, will these remedy review boards apply to sites which have been dele- 
gated/authorized to a State and in the case of authorization/delegation, who will be 
in charge of the review board the Governor or the Administrator? Also, who will pay 
for the States’ time to participate on these review boards? Last, why did the Com- 
mittee find it necessary to preempt State law by releasing NPL sites which are 
cleaned up to unrestricted use from hoth Federal and State liahility. Does this as- 
sume the sites were cleaned up to State standards and who will make this deter- 
mination will a State concurrence he required? More importantly. States are not 
part of the problem when it comes to returning sites to productive use. It is not 
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State liability laws which are keeping sites from being redeveloped. This is a Fed- 
eral statute and only Federal liability should be addressed in this statute. 
ASTSWMO opposes this provision. 

LIABILITY 

As State Waste Managers, our principal concern is ensuring the timely and effec- 
tive cleanup of contaminated sites. The current liability scheme may not be entirely 
equitable to some responsible parties, but in the past it has provided a stable source 
of funding. Equity must also be extended to protect those Americans living near, 
and suffering the effects of, contaminated waste sites. Reforms are needed and we 
believe those outlined in title V of this bill will serve to address many of the stat- 
ute’s current inequities without disrupting the flow of cleanups. For example, in 
1993 State Waste Managers developed and adopted a proposal advocating the carve 
out of municipal solid waste landfills from the Federal Superfund program. We do 
not view this as a “compromise solution”, but rather a smart move from a practical 
implementation perspective. State Waste Managers have found these sites to be ill- 
suited for the current Federal Superfund liability program. Municipal Solid Waste 
Landfills are, for the most part, large sites which involve numerous responsible par- 
ties, served a broad societal function, and have a presumptive remedy associated 
with their remediation, i.e., capping. We support your decision to carve these sites 
out of the current Superfund liability program, however, we question the scope of 
the term “co-disposal” landfill as outlined in S. 8. We would be happy to work with 
you to develop an acceptable definition of co-disposal site. We also concur with your 
decision to more clearly define and more actively utilize the liability relief tools of 
de micromis and de minimus settlements. Ultimately, we caution that any final li- 
ability scheme which may be accepted by the Committee must ensure sufficient 
funding to adequately cleanup sites to a level which is protective of human health 
and the environment and ensure the continuation of the States’ ability to enforce 
their own laws and to provide for no cost shifts to State governments. The nation’s 
Governors have outlined a series of criteria for revision of the CERCLA liability 
scheme, and we recommend that the Committee evaluate these proposals by those 
criteria. 


FEDERAL FACILITIES 

Our overall comment regarding the Federal facilities section of S. 8, is that Fed- 
eral facilities should not be treated any differently than other Superfund sites. The 
Federal Government should be held to the same standards as other responsible par- 
ties and therefore. State applicable standards should not be waived at these sites. 
In addition, we believe States should be able to be both authorized and delegated 
to implement remedy selection at Federal facilities. Therefore, we recommend that 
States be allowed to self-certify for either delegation or authorization for Federal fa- 
cilities sites as is specified for non-Federal sites There is no reason why the stream- 
lining and cost savings of the Superfund program which has occurred at the State 
level should not be transferred to the Federal Government at Federal facility sites. 

NATURAL RESOURCE DAMAGES 

Of all the titles in S. 8, we believe this title is the most markedly improved from 
S. 1285 and we commend Senators Chafee and Smith for acknowledging the impor- 
tance of restoring our country’s injured natural resources. This title is extremely im- 
portant to State Waste Programs as the majority of States currently utilize the Fed- 
eral CERCLA Natural Resource Damages provision rather than State law at non- 
NPL sites. In general, while S. 8 places new restrictions on trustees, it will still en- 
able trustees to continue to provide a level of primary restoration for injuries to nat- 
ural resources caused by these sites. However, we question the Committee’s desire 
to eliminate non-use damages and the intended definition of “reasonable cost” and 
request that the Committee consider adding the component of “timeliness” as a fac- 
tor when evaluating restoration alternatives. While we recognize the Committee’s 
desire to provide flexibility in the payment of damages, we are concerned that the 
trustees have sufficient funds available to initiate restoration work at the earliest 
possible time and to be able to complete the restoration of injured resources and the 
services they provide to the public. 

ASTSWMO has three primary recommendations for further improving the natural 
resource damages process. First, the issue of scheduling payment of damages as well 
as other issues raised by both industry and trustees could be addressed through one 
overarching revision to the title: a provision that requires the integration of NRD 
into the cleanup process. While S. 8 already reflects the Committee’s desire to co- 
ordinate restoration and response, this movement toward integration could be car- 
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ried further in order to ensure that NRD is routinely considered not only at the 
remedy selection stage, hut during the investigative stage of the site cleanup proc- 
ess. Integration of NRD assessment into the remediation process reduces trans- 
action costs and liability by enabling the collection of NRD information during the 
site investigation and identifying restoration options that can be made part of the 
remedial action. An integrated process will promote prompt resolution of NRD 
issues as part of the overall settlement at a site, facilitate timely and efficient res- 
toration and address most of the industry and trustee concerns that have been 
raised throughout the Superfund debate. Second, we believe the statute of limita- 
tions should be clarified in order to significantly improve the program, prevent un- 
necessary litigation and provide certainty to both the trustees and responsible par- 
ties, and compensate the public in a timely manner. We understand the current ten- 
sions between responsible parties and regulators and the need to balance the inter- 
ests of both. Responsible parties want assurances that the NRD assessment process 
will have an end point. However, the trustees need sufficient time to be able to per- 
form thorough assessments in order to accumulate as much pertinent information 
as possible before filing a claim. One possible solution which could meet the goals 
of both interests is the following: upon the signing of a ROD, a trustee will have 
3 years to begin a natural resource damage assessment and upon completion of the 
assessment, the trustee will have 3 years to file a claim. We believe this may serve 
to meet the needs of both parties as well as the public, and to streamline a highly 
ambiguous area of the law. 

Third, in order for trustees to meet the goals of achieving cost-effective restoration 
methods, it becomes even more crucial for trustees to have access to the fund for 
assessing these sites. If the prohibition of using the fund for assessments is lifted, 
trustees will have the resources readily available to accomplish these assessments 
in a more timely manner, ultimately benefiting the responsible parties, the public 
and the environment. 


MISCELLANEOUS 

ASTSWMO supports the requirement to obtain Governor concurrence in order to 
list a site on the NPL. This ensures that the NPL is used as a strategic tool for 
cleaning up sites. We are concerned, however, with the Committee’s desire to limit 
the listing of NPL sites to a specific number per year. We do not believe this provi- 
sion is necessary as the Governor’s concurrence requirement will limit the number 
of sites placed on the NPL to those meriting such treatment (note: in 1996, 50 per- 
cent of the sites EPA proposed for listing did not receive a Governors’ concurrence). 
Also, EPA’s internal listing process is very time-intensive. We believe with the Gov- 
ernor’s concurrence provision and EPA’s own listing backlog, a cap is not necessary 
and may serve to undermine State enforcement efforts. 

CONCLUSION 

Again, we commend the Senators on a bill which incorporates many of the State 
Waste Managers’ recommendations and we look forward to working with you as the 
Superfund debate continues. 
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Introduction 

The Chemical Manufacturers Association (CMA) commends Chairman Smith 
and Members of the Subcommittee for holding these hearings on the important issue of 
reauthorizing and reforming the Superfund law. We are submitting this written 
statement for the record of the March 4-5 hearings. 

CMA is a nonprofit trade association whose member companies account for 
more than 90 percent of the productive capacity for basic industrial chemicals in the 
United States. Today, the manufacturers of chemicals and allied products provide more 
than one million good-paying jobs for American workers; are members of the number 
one R&D industry in the United States (investing nearly $18 billion per year); and are 
the nation's leading exporters with total exports in 1995 of $62 billion and a net surplus 
of almost $17 billion. 

As a matter of policy, CAM is committed to the success of the Superfund 
program. The goals of the law are sound, but the law itself is deeply flawed. CMA 
supports making constructive changes to the law to make it fairer, faster, and more 
cost-effective. 

CMA believes that Congress can reform and revitalize the Superfund program 
by instituting a number of thoughtful changes to existing law. We believe, for example, 
that Congress should encourage faster, more cost-effective cleanups by removing the 
law's existing impediments to site-specific, risk-based remedial decisions. 

CMA also believes that Congress can eliminate most of the litigation that has 
plagued Superfund from its start by replacing the law's current joint and several 
liability standard. Joint and several liability permits the government to hold one party 
legally responsible for the waste disposal actions of others. That standard is responsible 
for Superfund's well-deserved reputation as a breeding ground for litigation. It should 
be replaced with a system that allocates cleanup responsibility based on a party's actual 
contributions to contaminating a site. 
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Superfund should be changed in other ways as well. Communities should be 
given a meaningful role in the decision-making process. States should obtain more 
control of the cleanup program. Brownfield sites should be addressed as part of the 
legislative package. Payments for cleanup shares belonging to unknown, insolvent or 
recalcitrant parties, and for parties excused from the liability system, should come from 
the central fund — not from other parties at a site. And finally, the now expired taxes 
used to fund the program should not be reinstated except as part of a complete package 
of legislative reforms. 

With that in mind, CMA believes that S.8 is an excellent starting point from 
which to begin a bipartisan legislative dialogue. 

Background 

Congress has analyzed and debated Superfund reform for more than /our gears 
- many bills have been proposed and debated, but none enacted. CMA and its member 
companies have devoted a tremendous amount of time and effort to help make 
Superfund reform a reality. We have developed solutions to Superfund's problems 
based on our long experience with the program. CMA remains firmly committed to 
significant reform of the law this Congress. 

But time is growing short. Industry, small businesses, municipalities, states and 
environmentalists have delivered the message that Superfund is broken — over and 
over again. EPA Administrator Carol Browner again reinforced this message a few 
short weeks ago by stating that legislative reform of Superfund is a necessary 
complement to the Agency's administrative reforms. 

Such statements from the Administration are important; they can help to 
achieve consensus on a package of meaningful bipartisan Superfund reforms this 
Congress. We can all agree that fully restoring Superfund will require an act of 
Congress. We are all familiar with the many good and meaningful reform proposals 
that have been put forward over the last several years. 
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We believe the time for talk is past. It is now time for Congress and the 
Administration to make the difficult decisions needed to achieve a complete package of 
legislative reforms. By working together, we believe that Superfund reform can 
become a reality - this Congress. 

Administrative Reforms Are Welcome, But Not Enough 

Before beginning our analysis of S.8, CMA would like to offer a comment on 
EPA's on-going administrative reforms to the program. The agency deserves real credit 
for its administrative lefonm efforts. These reforms have helped to make the program 
more effective. CMA is currently conducting a study on the administrative reforms and 
will be happy to share the findings with the Committee. 

What is becoming clear to all stakeholders, though, is that the administrative 
reforms, in spite of the agency's efforts, cannot hy themselves resolve the deep-rooted, 
systemic problems plaguing Superfund. 

The chief impediment to EPA's reforms, we are finding, is the law itself. In many 
cases, EPA cannot implement a reform because it does not have the legal authority to do so. 
Other factors also hamper the administrative reform process. In some cases, there may be 
inconsistent implementation of the reforms among EPA's regional offices or at the 
Department of Justice. In other cases, the administrative actions do not address some of the 
most persistent problem areas in the statute. 

Based on our knowledge of the process, we believe the Agency must continue its 
oversight of the R^ions to ensure that the administrative reforms are fully carried out In 
the end, however, as Administrator Browner has acknowledged, permanent, efforceable 
and consisteeit change to the Superfund program can only be accomplished througft an Act of 
Congress. 
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S. 8 “ "An Excellent Starting Point" 

CMA commends Senators Chafee, Lott and Smith for introducing S. 8, the 
Superfund Cleanup Acceleration Act of 1997, Making Superfund a top legislative 
priority for the 105th Congress is welcome proof of the Senate's commitment to 
restoring the cleanup program. CMA believes that S. 8 is an excellent starting point for 
the Superfund reauthorization deliberations this year. It incorporates elements that 
Members of Congress from both sides of the aisle have supported during the past four 
years of discussions. It is truly a middle-of-the-road-bill, one that deserves to be taken 
seriously by both sides of the aisle. 

It is no secret that remedy selection reform is the key to controlling Superfund's 
runaway remediation costs. In the past 10 years, the average cost of restoring a site has 
quadrupled to $30 million or more. An improved remedy selection process can result 
in remedies that protect human health and the environment far more cost-e^ctively 
than we do today. In a study CMA prepared last Congress, we determined that 
remedy selection reform could result in fully protective remedies — resulting in savings 
of some 35%, saving billions of dollars while still protecting human health and the 
environment. 

S. 8 confronts many of the flaws in the current remedy selection framework. 
Most important, the bill would eliminate the statutory barriers to a rational remedy 
selection process, such as the current statutory preferences for permanent remedies and 
treatment. In their place, the bill directs that cleanup decisions should be based on 
realistic estimates of risk, taking into account current or likely future uses of land and 
water resources. 

Turning to the liability title, it also has been well-documented over the last four 
years that the fundamental utrfdimess of Superfund's joint and several liability 
standard results in high transaction costs and seemingly endless tugotiations and 
litigation to resolve liabitity at sites. The liability standard has also ccmtribuled to 
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excessive remediation costs and government overhead, because the government has no 
incentive to rein in expenses. 

S. 8 addresses these flaws by establishing an even-handed allocation process for 
post-enactment costs. Replacing joint and several liability with an allocation process 
will dramatically reduce the unfairness of the current liability system. 

The bill also eliminates liability for a number of parties, such as small businesses 
and municipalities, without unfairly shifting their liability to other parties at the sites. 
Importantly, the bill makes Superfund monies available to fund the orphan share — 
those liability shares attributable to defunct, insolvent and, to a limited extent, 
vmidentifiable parties, as well as the liability shares of parties exempted from liability. 
Such orphan share funding is vital to reforming the liability system. 

S.8 Benefits Brownfields, States, and Communities 

S. 8's brownfield provisions wilt help bring many abandoned or underutilized 
parcels of land — often located in urban areas — back to economic life. CMA was 
pleased to hear Senator Lautenberg, who we commend for introducing his own 
brownfields bill, say that the differences between S. 8 and his bill can be resolved. We 
believe that brownfields must be addressed as part of comprehensive Superfimd reform. 

The brownfields problem arises, in large part, from Superfimd's liability and 
remedy selection schemes. To effectively bring brownfield properties back into 
productive use, any brownfields title must include relief for sellers of brownfield 
properties under appropriate circumstances. 

S. 8 also recognizes that the States are often in the best position to manage 
Superfund sites because of their unique knowledge and access to the sites within their 
boundaries. Unfortunately, the states and federal government often find themselves in 
duplicative as well as conflicting roles under the current program. Disagreements 
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between States and EPA on appropriate remedial actions has helped to make the 
cleanup process slower and more expensive. 

S. 8 provides EPA the authority to empower States to manage Superfund sites, 
thereby minimizing duplication and frustrating conflicts and making cleanups more 
efficient and effective. 

Importantly, S. 8 also empowers communities to participate in the remedy 
development process. The bill recognizes that the communities around sites have a 
right to be involved in the selection of remedies in a meaningful, constructive fashion. 

S. 8 also increases the funding available to communities for Technical Assistance Grants. 

NRD and Funding Issues 

In the area of natural resource damages, S. 8 reforms the NRD program by 
assuring that monetary awards are based on the cost of either restoring, replacing, or 
acquiring equivalent services, not on the loss of so-called "non-use" values provided by 
natural resources. The bill also removes the troubling statutory rebuttable presumption 
that the trustee's natural resource damage assessment is correct. Under the bill, trustees 
now would be required to prove causation and damages, like any plaintiff in a civil suit, 
before they can receive monetary judgments. 

CMA can not support reauthorization of the crude oil, chemical feedstocks and 
corporate environmental taxes that previously fed the Superfund program unless these 
taxes are part of comprehensive Superfund reform legislation. Importantly, S. 8 
reinstates the crude oil, chemical feedstocks and corporate environmental taxes for five 
years at their previous rates as part of a complete and critically needed package of 
program reforms. 

Any effort to reauthorize these taxes in a stand-alone bill, a brownfields bill, or 
any legislative vehicle other than a comprehensive Superfund reform bill could 
eliminate any chances of meaningful Superfund reform this Congress. 
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Areas for Improvement, Clarification 

S. 8 addresses many of the most serious problems with the current Superfund 
program in a thoughtful marmer. That's why we believe it is an excellent starting point 
for reaching a bipartisan consensus. 

Some provisions of the bill, we believe, would benefit from additional work or 
clarification. For example, it is important to ensure that the remedy selection process 
for groundwater remedies considers the same criteria as reflected in the other remedy 
selection provisions. Also, it is unclear if and how RCRA's minimum technology 
requirements and land disposal restrictions apply to remedial actions. Congress also 
may want to enact a technical impracticability waiver that does not require construction 
of the remedy for more than just groundwater remediation. 


In the case of liability, the definition of "codisposal landfill" needs clarification, 
and adequate funding for the orphan share must be ensured. Congress should clarify 
that the existing cap on natural resource damage awards applies to each site, and not to 
each release. We recognize other changes will need to be made too as the bipartisan 
legislative process moves forward. But none of these or other clarifications or changes 
should present any stumbling blocks to reaching consensus on a Superfund bill this 
Congress. 


* * » 


* * * 


In closing, CMA again commends Chairman Smith and the entire Subcommittee 
for holding this important hearing to address the problems with the current Superfund 
program. We urge Congress and the Administration to view S. 8 as a viable starting 
point for comprehensive, meaningful reform. We offer any assistance we can provide 
to help reach consensus on bipartisan legislation. We believe this bill can serve as a 
catalyst to completing comprehensive Superfund reauthorization and reform during 
this session of Congress. 
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Friends of the Earth 

1025 Vermont Ave., NW ThirrfFloor 
Washington, DC 20005 
tel: (202) 783-7400 
fax; (202) 783-0444 


Citizen Action 

1730 Rhode Island Avc., NW Ste. 400 
Washington, DC 20036 
tel: (202) 775-1580 
fM: (202) 296-4054 


Sierra Club 

408 C Street, NE 
Washington, DC 20002 
tel; (202)547-1141 
fax (202) 547-6009 


March 4, 1997 

The Honorable Robert C. Smith 
Chairman 

Committee on Environment and Public Works 
Subcommittee on Superfund, Waste Control, and 
Risk Assessment 
United States Senate 
Washington, D.C. 20510-6175 


Dear Mr. Chairman; 


Attached are materials we would like to submit for the record for the Mwch 5 hearing on 
Superfiind Reauthorization before the Subcomtaittee on Superfund, Waste Control and Risk Assessment 
The materials relate to Viacom, Inc.,, a muIU>biUioo media and entertainment conglomerate with 
responsibility for hazardous waste cleanup at at least 30 federal and, state Superfund' sites, 

Friends of the Earth, Citizen Action and the Sierra Club believe that publicly^held corporations 
which are required to report their potential liabilities to the Securities and Exchange Commission in 
connection with Superfimd sites must provide accurate information to their shareholders and the public 
We are concerned that Viacom may have failed to fully disclose the extent of its potential liability for the 
environmental cleanup costs associated with the 30 Superfiind sites for which it is a potentially 
responsible party. 

The company’s 1995 1 0-K annual r^ort filed with the Securities and Exchange Commission 
doesn’t mention the magnitude of its potential liability, leaving shareholders in the dark. Last week, we 
wrote Nancy Smith, Director of the Office of Investor Relations at the SEC, and asked her to look into 
whether Viacom’s annual report misled its shareholders about its environmental responsibilities. A copy 
of that letter is attached. 

If you or yoiir staff have any questions, please do not hesitate to contaa us. 


Brent Blackwelder 
President 

Friends of the Earth 


Sincerely, 

Ed Rothschild 
Director, Public Affairs 
Citizen Action 



Debbie Sease 
Legislative Director 
Sierra Club 
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Friends of the Earth Citizen Action Sierra Club 

1025 Vermont Ave., NW Third Roor 1730 Rhode Island Ave., NW Ste. 403 408 C Street. NE 

Washington. EX: 20005 . Washington. DC 20036 Washington, DC 20002 

tel: (202) 783-7400 tel: (202) 775-1580 tel: (202) 547-1141 

■ fax: (202) 783-0444 fax; (202) 296-4054 fax (202) 547-6009 


February 26, 1997 

Nancy M. Smith 
O^ice of Investor Relations 
Securities and Exchange Commission 
450 Fifth Street, NW 
Washington, DC 20549 

Re: Viacom, Inc. 

Dear Ms. Smith: 

For several years. Friends of the Earth (FoE) has been actively encouraging U.S. 
corporations such as DuPont and Eastman Kodak to fully disclose their environmental liabilities 
through shareholder activism. Similarly, Ckizen Action and its 29 member state^organizations 
have engaged in a decade-long battle for slate and federal laws requiring owners and operators of 
toxic waste sites not only to disclose the health hazards such sites pose to neighboring homes and 
communities, but also to be held legally and financially responsible for cleaning up those sites. 
Sierra Club, a national conservation organization with over 600,000 members, likewise has long 
fought to protect Americans from hazardous waste by pressuring Congress, working with 
affected communities and citizen groups to make polluters clean up their toxic mess. 

Friends of the Earth, Citizen Action and Sierra Club believe that publicly-held 
corporations which are required to report their potential liabilities to the SEC in connection with 
toxic waste clean-up must provide accurate and timely information to their shareholders and the 
public with regard to those liabilities. Today we are writing with regard to Viacom, Inc., which 
we believe has failed to adequately disclose significant environmental liability in its 1995 lO-K 
report. 

In 1 994 Viacom merged with Paramount Communications and assumed financial • 
responsibility for dozens of hazardous waste sites which Paramount juid its predecessor Gulf + 
Western created or helped to create. According to EPA, Viacom and its subsidiaries now are 
potential parties with financial responsibility for the environmental clean-up costs at more than 
30 state or federal Superfund sites. According to the Congressional Research Service, the 
average clean-up cost for a single Superfund site is $30 million. We have enclosed information 
on six Superfund sites where Viacom is the sole or iriajor party responsible for clean-up. At 
these six sites alone, Viacom’s clean-up and remediation costs are estim^ed to exceed $270 
million. 
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However, Viacom’s 1995 10-K report &jls to state the magnitude of its potential liability 
for those sites. The company believes that “the claims it has received wilhaot-have a material 
adverse effect on its results of operations, financial position or cash flows.” briends of the Earth, 
Citizen Action and Sierra Club telieve that Viacom’s potential Superfund liabilities indeed 
constitute a material liability, as deemed by the Generally Accepted Accounting Standards 
(GAAS). GAAS define n^erial liability as costs exceeding 0.5 to 1 percent of revenues and/or 5 
to 10 percent of net income. In the case of NHacom (according to its 1995 financial statements), 
material liability would translate iiito costs exceeding $60 - $120 million and/or $1- $20 million, 
respectively. 

Clearly a potential Supeifund liability of at least $300 millinn meets both thresholds for 
materiality. However, Viacom’s 10-K filing does not report such material liability, and thus 
misleads investors and appears to misrepresent the conq>any’s financial position. 

Friends of the Earth, Citizen Action, and Sierra Qub are actively following the Viacom 
ca^ and believe that it merits investigation by the Securities and Exchange Commission. 
Viacom’s shareholders and the public at large are entitled to know about the company’s potential 
environmental liability so that they can make informed decisions about the congtany’s financial 
health. We urge you to pursue this matter. 

If you have any questions, please do not hesitate to contact us. 


Sincerely, 

Brent Blackwelder Ed Rothschild 

President Director, Public Affairs 

I^nds of the Earth Citizen Action 



Debbie Sease 
Legislative Director 
Sietia Qub 
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above) include approximately 7,653.000 square feet of space, of which approximately 5,070.000 square 
feet are leased. The facilities are used for warehouse, distribution and administrative functions. The 
Company's cable television systems include a combination of owned and leased premises in California. 
Ohio, Oregon. Tennessee and Washington (the location of Viacom Cable’s franchises) and each 
system's electronic distribution equipment. 

The Company also owns and leases office, studio, retail and warehouse space in various cities in the 
U.S., Canada and several countries around the world for its businesses. The Company considers its 
properties adequate for its present needs. 

Item 3. Legal Proceedings. 

On August 18. 1994. the District Court in and for Dallas County. Texas entered a judgment in 
favor of the plaintiffs in the action Howell v. Blockbuster Entertainment Corporation, et al. (Cause No. 
91-10193-M). The defendants included Blockbuster Entertainment Corporation (“BEC”), which has 
been merged into the Company, and Video Superstores Master Limited Partnership, a dissolved limited 
■partnership that was indirectly controlled by BEC at the time of its dissolution. The judgment was 
based upon plaintiffs’ claims of breach of fiduciary duty, fraud, conspiracy, breach of contract and 
tortious interference with contract and claims under Texas partnership law in connection with the 
defendants’ treatment, and ultimate acquisition, of piaintiffis’ interest in a limited partnership which 
owned three Blockbuster stores. The court entered judgment against all defendants, jointly and 
severally, in the amount of SI4.250.175, including compensatory damages, attorneys fees and prejudg- 
ment interest. In addition, the Court entered judgment totaling S108, 840.030 for exemplary damages. 
The Howell action was settled in December 1995 with the payment by the Company of an amount 
without material adverse effect on its financial condition or result of operations. The settlement involved 
Che vacation of the judgment and withdrawal of all the Court's findings of fact and conclusions of law. 

On September 27. 1994. an action captioned Murphy, et al. v. Blockbuster Entertainment 
Corporation, et al. (Cause No. 94-10051-M) was filed in the District Court in and for Dallas County, 
Texas by plaintiffs representing the two other limited partners of plaintiff Howell in the litigation 
described above. Plaintiffs assert the same basic causes of action as in Howell and have claimed they are 
entitled to actual damages in excess of S240 million and punitive damages in excess of SI billion. The 
Company 'oelieves that it has substantial defenses to these claims, including, among others, that the 
claims are barred by the statute of limitations and by releases entered into by the plaintiffs or their 
predecessors, and intends to vigorously defend the claims. (While the Company maintained that certain 
of these defenses were also available in the Howell litigation, significantly stronger facts support their 
application in this litigation.) In addition, the Murphy piainti^s have stipulated that they will make no 
use of the Howell judgment or findings of fact or conclusions of law in their action. 

Antitrust Matters. On September 23. 1993. the Company filed an action in the United States 
District Court for the Southern District of New York styled Viacom International Inc. v. Tele- 
communications, Inc., et al.. Case No. 93 Civ 6658. The complaint (as amended on November 9, 1993) 
alleged violations of Sections 1 and 2 of the Sherman Act. Section 7 of the Clayton Act, Section 12 of 
the Cable .Act, and New York’s Donnelly Act, and tortious interference, against ail defendants, and a 
breach of contract claim against certain defendants, including Tele-Communications. Inc. (“TCI'’). 
The claims for relief in the complaint are based in significant part on allegations that defendants exert 
monopoly power in the U.S. cable industry through their control over approximately one in four of all 
cable households in the U.S. In addition to other relief, the Company seeks injunctive relief against 
defendants' anticompetitive conduct and damages in an amount to be determined at trial, including 
trebled damages and attorneys' fees. 

The Company has announced that it has provisionally agreed to settle this action, subject to certain 
conditions, including, among other things, the effectiveness of a new affiliation agreement covering 
TCI’s long-term carriage of SHOWTIME and THE MOVIE CHANNEL and the consummation of 
the spiii-off of the Company’s cable television systems (see “Business — Cable Television”). The action 
is currently suspended pending satisfaction of certain conditions which, if satisfied, would lead to 
settlement of the action. 
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Certain subsidiaries of the Company from time to time receive claims from federal and state 
environmental regulatory agencies and other entities asserting that they are or may be liable for 
environmental cleanup costs and related damages arising out of former operations. While the outcome 
of these claims cannot be predicted with certainty, on the basis of its experience and the information 
currently available to it, the Company does not believe that the claims it has received will have a 
material adverse effect on its results of operations financial position or cash flows (see “Item 6. Selected 
Financial Data’* and “Item 7. Management's Discussion and Analysis of Results of Operations and 
Financial Condition”). 

The Company and various of its subsidiaries are parties to certain other legal proceedings. 
However, these proceedings are not likely to result in judgments that will have a material adverse effect 
on its results of operations, financial position or cash flows. 

Finandai InfMmadoa About Foreign and Domestic Operadons 

Financial information relating to foreign and domestic operations for each of the last three years 
ending December 31. is set forth in Notes 13 and 14 to the Consolidated Financial Statements of the 
Company included elsewhere herein. 

Item 4. Submission of Matters to a Vote of Security Holders. 

Not .\pplicable 


Executive Officers of the Company 

Set forth below is certain information concerning the current executive officers of the Company, 
which information is hereby included in Part I of this report. 

Name Ay 


Sumner M. Redstone 72 

Philippe P. Dauman 42 

Thomas E. Dooley 39 

Vaughn A. Clarke 42 

Carl D. Folta 38 

Michael D. Fricklas 36 

Susan C. Gordon 42 

Rudolph L. Hertlein 55 

Edward D. Horowitz 48 

William A. Rosfcin 53 

George S. Smith, Jr 47 

Mark M. Weinstein 53 


Tide 

Chairman of the Board of Directors and Chief 
Executive Officer 

Denuty Chairman. Executive Vice President. 
General Counsel. Chief .administrative 
Officer and Secretary and Direcmr 
Deoucy Chairman. Executive Vice President — 
Finance. Corporate Development and 
Communications and Director 
Senior Vice President, Treasurer 
Senior Vice President, Corporate Relations 
Senior Vice President, Deputy General Counsel 
Vice President, Controller and Chief 
.Accounting Officer 

Senior Vice President, (Corporate Development 
Senior Vice President. Technology of the 
Company; Chairman. Chief Executive 
Officer of Viacom Interactive Media 
Senior Vice President, Human Resources and 
.Administration 

Senior Vice President. Chief Financial Officer 
Senior Vice President, Government Affairs 


None of the executive (^cers of the Company is related to any other executive officer or director by 
blood, marriage or adoption except that Brent D. Redstone and Shari Redstone. Directors of the 
Company, are the son and daughter, respectively, of Sumner .M. Redstone. 
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Statements). Such cash was obtained through the issuance of SI. 8 billion of Preferred Stock (of which 
S600 million and S1.2 billion were issued to Blockbuster and NYNEX Corporation, respectively) and 
Sl.25 billion of Viacom Class B Common Stock was issued to Blockbuster. The securities issued to 
Blockbuster were canceled upon consummation of the Blockbuster Merger. 

On September 29, 1994, Blockbuster was merged with and into the Company. The total cost to 
acquire Blockbuster of S7.6 billion was financed through the issuance of equity securities to Blockbuster 
shareholders. (See Note 2 of Notes to Consolidated Financial Statements). 

UQUIDITY AND CAPITAL RESOURCES 

'The Company expects to fund its anticipated cash requirements (including the anticipated cash 
requirements of its capital expenditures, joint ventures, commitments and payments of principal, 
interest and divijlends on its outstanding indebtedness and preferred stock) with internally generated 
funds and from arious external sources, which may include the Company’s existing Credit Agreements 
and amendme^ thereto, co-financing arrangements by the Company’s various Hivtsions, additional 
financings and the sale of non-strategic assets as opportunities may arise. 

The Company’s scheduled maturities of long-term debt, through December 31. 2000 assuming full 
utilization of the credit agreements are SI. 6 billion (1996), S248.9 million (1997). Sl.O billion (1998). 
S1.5 billion (1999) and S1.3 billion (2000). The Company has classified certain short-term indebtedness 
as long-term debt based upon its intent and ability to refinance such indebtedness on a long-term basis. 
(See Note 7 of Notes to Consolidated Financial Statements). The (Company’s Preferred Stock dividend 
requirement is S60 million per year. 

The Company’s joint ventures are expected to require estimated net cash contributions of approxi- 
mately SlOO million to S150 million in 1996. Planned capital expenditures, including information 
systems costs, are approximately S800 million to S9(X) million in 1996. Capital expenditures are 
primarily related to capital additions for new and existing video stores and theme park attractions, and 
approximately S150 milli on for additional construction and equipment upgrades for the Company’s 
existing cable franchises. 

The Company was in compliance with all debt covenants and had satisfied all financial ratios and 
tests as of December 31. 1995 under its Credit Agreement and the Company expects to be in 
compliance and satisfy all such covenant ratios as may be applicable from time to time during 1996. 

Debt as a percentage of total capitalization of the Company was 47% at December 31. 1995 and 
December 31. 1994. 

The Company filed a shelf registration statement with the Securities and Exchange Commission 
registering debt securities, preferred stock and contingent value rights of Viacom and guarantees of 
such debt securities by Viacom International which may be issued for aggregate gross proceeds of S3.0 
billion. The registration statmnent was declared eSective on May 10, 1995. The net proceeds from the 
sale of the offered securities may be used by Viacom to repay, redeem, repurchase or satisfy its 
obligations in respect of its outstanding indebtedness or other securities; to make loans to its subsidiar- 
ies; for general corporate purposes; or for such other purposes as may be specified in the applicable 
Prospectus Supplement. During 1995. the Company issued S1.6 billion of notes and debentures under 
this shelf registratimi statement. 

See Note 12 of Notes to Consolidated Financial Statements for a description of the Company’s 
future minimum lease commitments. 

The commitments of the Company for program license fees, which are not reflected in the balance 
sheet as of December 31. 1995 and are estimated to aggregate approximately S2.2 billion, principally 
reflect commitments under SNTs exclusive arrangements with several motion picture companies. This 
estimate is based upon a number of factors. majority of such fees are payable over several years, as 
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parr of normal programming expenditures of SNl. These commitments are contingent upon deliver)- of 
motion pictures which arc not yet available for premium television exhibition and, in many cases, have 
not yet been produced. 

There arc various lawsuits and claims pending against the Company. Management believes that 
any ultimate liability resulting from those actions or claims will not have a material adverse effect on 
the Company's results of operations, financial position or cash flows. 

Certain subsidiaries and affiliates of the Company from time to time receive claims from Federal 
and state environmental regulator)' agencies and other entities asserting that they are or may be liable 
for environmental cleanup costs and related damages, principally relating to discontinued operations 
conducted by its former mining and manufacturing businesses (acquired as part of the Mergers). The 
Company has recorded a liability at approximately the mid-point of its estimated range of environmen- 
tal exposure. Such liability was not reduced by potential insurance recoveries and reflects management's 
estimate of cost sharing at multiparty sites. The estimated range of the potential liability was calculated 
based upon currently available facts, existing technology' and presently enacted laws and regulations. 
On the basis of its experience and the information currently available to it, the Company believes that 
the claims it has received will not have a material adverse effect on its results of operations, financial 
position or cash flows. 

Current assets decreased to S5.2 billion for 1995 from S5.3 billion for 1994 reflecting the 
disposition of the net assets of MSG offset by increased receivables and inventory’. The increased 
receivables principaUy reflect the conforming of accounting policies penaining to the television pro- 
gramming libraries of Viacom Entertainment, Spelling and Paramount Communications and the effects 
of increased revenues. The allowance for doubtful accounts as a percentage of receivables increased to 
6 % for 1995 from 4 % for 1994 reflecting increased reserves on Blockbuster receivables and the potential 
effects of the changes in the retail bookstore environment. Both current and non-current inventory 
increased principally reflecting the timing of the release of motion pictures at Paramount Pictures, 
increased production activity at Spelling and increased video and game product purchases at Blockbus- 
ter for new and existing video stores. Property and equipment increased reflecting the capital expendi- 
tures of S730.6 million and equipment acquired under capital leases of S3 14.5 million primarily related 
to capital additions for new and existing video and music stores and additional construction and 
equipment upgrades for the Company's existing cable franchises. Current liabilities remained constant 
at S4.1 billion for 1995 and 1994 primarily reflecting normal operating activity. The increase in total 
debt is described in Note 7 of Notes to Consolidated Financial Statements. 

Net cash flow from operating activities decreased 85% to S55.6 million in 1995 from S376.9 million 
for 1994. Such amounts are not comparable due to the Mergers. The decreased operating cash flow 
primarily reflects payments of S1.4 bilbon for 1995 versus S429 million for 1994 for interest and taxes, 
as well as payments for significant levels of Blockbuster video product purchases made, as is typical, in 
the first quarter of 1995 partially offset by increased operating income. Net cash flow from operating 
activities increased ^1 34% to S376.9 million in 1994 from S161.0 million for 1993 principally due to the 
inclusion of Paramount Communications’ and Blockbuster’s results of operations since the effective 
time of the respective mergers and increased operating earnings of Viacom’s pre-merger businesses, 
prior to merger-related charges. Net cash expenditures from investing activities of S79.6 million for 
1995, principally reflects capital expenditures and other acquisitions partially offset by proceeds from 
the sale of MSG and other dispositions. Net cash expenditures from investing activities of S6.3 billion 
for 1994 principally reflect the acquisition of the majority of the shares of Paramount Communications 
and capital expenditures, partially offset by proceeds from the sale of the Company’s one-third 
partnership interest in Lifetime. Financing activities reflect borrowings and repayment of debt under 
the credit agreements during each period presented; proceeds from the issuance of senior notes during 
1995; the issuance of Viacom Class B Common Stock to Blockbuster during 1994; and the redemption 
of the 11.80% senior notes and the issuance of the Preferred Stock during 1993. 
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VIACOM, INC. 


A HIDDEN LEGACY OF 
HAZARDOUS WASTE 
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OVERVIEW 



Viacom, Inc., headquartered in New York City, is one of the world’s largest 
entertainment and publishing companies. In 1995, Viacom had sales of over 
$11 billion and profits of over $162 million.' Viacom owns Paramount 
Pictures, MTV, Nickelodeon, Simon and Schuster Publishing, Blockbuster 
Video and many other internationally known entertainment assets. 

Viacom became the multibillion dollar company that it is today through an 
aggressive merger and acquisition strategy. Because of those mergers and 
acquisitions, particularly its 1995 merger with Paramount, Viacom now is 
financially and legally responsible for the cleanup of dozens of toxic waste 
(“Superfimd”) sites around the United States. 

In its 1995 annual report to the Secmities and Exchange Commission, 
Viacom stated that it does not believe that its environmental claims “will 
have a material adverse effect on its results of operations, financial positions 
or cash flows. However, the cost to clean up the average Superfund site is 
$30 million. Viacom’s liability at these sites could total hundreds of 
millions of dollars. The following outlines Viacom’s poor record of 
environmental responsibility at just six of these toxic waste sites. 


‘ Viacom, Inc. 10-K Report for fiscal year ending December 31, 1995. 

Viaconi, Inc. Securities and Exchange Commission Form lO-Q for the Quarterly period ending 
September 30, 1996. 
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TRI-STATE MINING AREA 
CHEROKEE COUNTY, KANSAS 


Superfund Listing: September 8, 1 983 

Environmental damage; High heavy metal (lead, arsenic, zinc) pollution of 
air, soil, and groundwater. 


The Tri-State Mining area straddles the Kansas-Missouri-Oklahoma border. Before the 
turn of the century, many zinc and lead mines were developed in this region Once mine 
production was sufficiently high, several companies also built smelters in the area where 
their ore was refined. One of the larger mine and smelter operators in the area was the 
New Jersey Zinc Company and its subsidiary. Empire Zinc Company of Missouri. The 
O’Neill and Preston Mines in Cherokee County were owned and operated by New Jersey 
Zinc and its subsidiaries. New Jersey Zinc also operated a zinc smelting plant in lola, 
Kansas (about 40 miles north, in Allen County). Most of these facilities were closed after 
World War II when the price of commodities such as zinc and lead fell.^ 

The environmental damage left by New Jersey Zinc and other companies which operated 
in Cherokee County, Kansas is huge. Over $25 million has already been spent to clean up 
one small town. Galena. Other towns like Baxter Springs and Treece are still awaiting 
EPA cleanup operations. Total costs to clean up the County could run as high as 
$100 tmllioH * Health costs are also high. Exposure studies have shown that Galena’s 
children have blood lead contaminant levels that are much higher than levels found in 
noncontaminated areas.’ 

Viacom, despite being identified by the EPA as a “potentially responsible party” (PRP) 
for cleanup costs, has done virtually nothing. To date, Viacom has refused to participate 
in community meetings or help fund the cleanup operations which other PRPs including 
Brown and Root, Asarco Mining, and others are now paying for. Viacom has apparently 
made the decision that it will be to their financial advantage to wait until they are sued by 
EPA so that Viacom’s lawyers can drag the lawsuit out in court during years of litigation.* 


^The New Jersey Zinc Company. “The First Hundred Years of The New Jersey Zinc Company.” 
'Federal and State Environmental Protection Agency oCBcials. 

* “Final Report: Lead and Cadmium Exposure Study.” Galena, Kansas. January, 1996. 
^Counsel for participating PRPs. 
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TRI-STATE MINING AREA 
JASPER COUNTY, MISSOURI 


Superfund Listing: August 30, 1990 

Environmental damage: High heavy metal (lead, arsenic, zinc) pollution of 
air, soil, and groundwater. 


Like the Cherokee County, Kansas Superfund sites, the Jasper County, Missouri sites lie 
within the Tri-State Mining Area, There were a number of zinc and lead mines operated 
in Jasper County from the mid-1800s through World War II. Among New Jersey Zinc’s 
mines in Jasper County was the Eagle Mine, which produced tons of ore over many years. 
New Jersey Zinc also operated a zinc smelter in the city of Joplin in Jasper County. Just 
across the Jasper County line in Newton and Lawrence Counties, New Jersey Zinc 
operated the Wentworth and Miles Mines.’ 

Here again, when the profits ran out and the mines and smelters closed. New Jersey Zinc 
left an enormous environmental mess. In some places, so much zinc waste was left in the 
soil that plants are unable to grow. The lack of plant roots to fasten down the soil allows 
the wind to lift large amounts of zinc and lead into the air, which the citizens in and 
around Joplin then breathe. One recent study showed that blood lead levels in Jasper 
County children are significantly higher than the national average.’ Contamination of this 
kind has been shown to have statistically significant associations with increased levels of 
stroke, kidney disease, heart disease, skin cancer, and lung cancer.’ 

Jasper County cleanup costs will be staggering. Estimates for cleaning up the city of 
Joplin alone approach SSO million The additional costs of cleaning other sites within 
Jasper County could double that amount. The EPA is just beginning to investigate the 
environmental damage in the neighboring counties of Newton and Lawrence Again, 
Viacom has been identified as a PRP but has done nothing. 


’The New Jersey Zinc Company. “The First Hundred Years of The New Jersey Zinc Company.” 
®Uhlenbrock, Tom. “Joplin -Area Youths Show Lead in Blood.” St Louis Post-Dispatch, November 21, 
1991 . 

’ Neuberger, John. “Health Problems in Galena. Kansas: A Heavy Metal Mining Superfimd Site,” and 
“Lung Cancer in an Abandoned Lead-Zinc Mining and Smelting Area.” 

” Counsel for participating PRPs. 
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CLEVELAND MILL 
SILVER CITY, NEW MEXICO 


Superfund Listing: March 31, 1989 

Environmental damage: High heavy metal (lead, arsenic, zinc) pollution of 
air, soil, and groundwater. Heavy metals have 
contaminated Little Walnut Creek. 


New Jersey Zinc built the Cleveland Mill high in the mountains of Southwestern New 
Mexico to process the ore mined at its Hanover mine. The mine and mill operated for 
decades and churned out huge amounts of heavy-metal laced wastes which were deposited 
in Little Walnut Creek." Today those wastes have polluted Little Walnut Creek with 
arsenic, beryllium, cadmium, lead and zinc Downstream aquifers used for drinking are in 
danger of contamination. " 

The EPA has determined that contamination levels at the site preclude the possibility of 
any potential future residential use. The mine area poses such a health risk that local 
residents are prevented from accessing the area by fenced off entrances. Unfortunately, 
some residents, unaware of the danger to their health, reportedly use the area for biking, 
hiking, and swimming in the reservoir." 

In 1994, EPA and the State of New Mexico ordered Viacom to remove from the 
streambed and reprocess over 70,000 cubic yards of the mill and mine waste." Since 
then, though, not one truck-full of pollution has been removed as Viacom’s lawyers are 
argutng with EPA and the State over the cleanup plan and its estimated price tag of over 
S10 million.'^ 


"The New Jersey Zinc Company. “The First Hundred Years of The New Jersey Zinc Company." 
'‘‘Superflind Week, “PRPs agree to clean Cleveland Mill site.” April 15, 1994. 

" U.S. Environmental Protection Agency. "Remedial Investigation of Cleveland Mill.” 
"Superfimd Week, "PRPs agree to clean Cleveland Mill site.” April 15, 1994. 

"Environmental Protection Agency Officials. 
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TAR LAKE 

MANCELONA TOWNSHIP, MICHIGAN 


Superfund Listing: Septembers, 1983 

Environmental damage: Lead, phenol, and other known cancer-causing 

poisons have seeped out of the Tar Lake waste pit 
and contaminated groundwater and wells used for 
drinking water. 


The Tar Lake Superfund site near Mancelona Township, Michigan, is appropriately 
named. Industrial wastes were dumped at the site by a subsidiary of New Jersey Zinc, 
which operated a foundry there from 1882 to 1945. Today, the tar-like chemical wastes 
cover four acres of land at depths of up to 27 feet.'* 

Over the years, the pollution has seeped through the lakebed and into groundwater that 
supplies local well water used for drinking. According to the EPA, phenols and lead have 
been detected in the groundwater Phenols and heavy metals including iron, lead, nickel, 
chromium, and copper have been detected in the sludge” Touching sludge poses an 
acute health hazard. Coming into direct contact with or ingesting contaminated 
groundwater also poses a serious health hazard Tests of the groundwater show lead 
concentrations 70 percent higher than allowable levels. Levels of phenol, a cancer-causing 
poison, are over 500 times the allowable levels. '* 

EPA has ordered Viacom to pay for removing the waste from Tar Lake. The estimated 
price tag for cleanup is $10-20 million. Since Tar Lake was placed on the Superfund list 
in 1983, its four acres have remained untouched by cleanup crews.'® 


United Press International, “Waste sites need more study,” March 8, 1994. 

” Environmental Protection Agency Web Page 

" United Press International, “Northern Michigan News Briefs ” March 13, 1986. 
Environmental Protection Agency Project Marrager. 
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PALMERTON ZINC PILE 
PALMERTON, PENNSYLVANIA 


Superfund Listing: September 8, 1983 

Environmentai damage: Heavy metal (lead, arsenic, zinc) pollution of air, 
soil, and groundwater and the Aquashicola River 


In 1898, New Jersey Zinc opened what was to become its largest plant. Its first smelter at 
Palmerton was small. However, by 1906, two blast furnaces were operating at the site 
By the 1920s, the Palmerton complex manufactured a multitude of zinc products, sulfuric 
acid, and iron alloys.^ 

In 1980, after over 80 years of operation and after the EPA filed documents listing the 
plant as a possible hazardous waste site, GulftWestem shut down the plant, leaving 
behind an environmental disaster. Blue Mountain, whose peak rises immediately next to 
the plant, was completely devoid of plant life. Eighty years of zinc and lead residues that 
were belched out of the smelters’ smoke stacks had contaminated the entire 
mountainside 

Of even greater concern was zinc and lead contamination in the town of Palmerton itself 
Since grass would not grow in the polluted soil, lead-laden dust swirled around the town. 
In addition, a mile-long pile of smoldering cinders (the waste products from the smelter 
furnaces) sat next to the Aquashicola River, leaching pollutants into the river with every 
rain storm and snow melt. 

The EPA and the State of Pennsylvania have just begun cleaning up the devastation 
wrought by years of pollution from New Jersey Zinc Estimates are that the cleanup may 
take ten years and cost as much as SI 00 million. To date, Viacom has spent nothing to 
help clean up Palmerton.^^ 


^ The New Jersey Zinc Company. “The First Hundred Years of The New Jersey Zinc Company.” 

The Morning Call Allentown, Pennsylvania. 

“ The Morning Call. Allentown , Pennsylvania. 
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EAGLE MINE 
GILMAN, COLORADO 


Superfund Listing: June 1986 

Environmental damage: High heavy metal (lead, arsenic, zinc) pollution of 
air, soil, and groundwater. Heavy metals have 
contaminated the Eagle River. 


The Eagle Mine Superfund site consists of the Eagle Mine and associated mining wastes 
between the towns of Gilman and Mintum in Eagle County, Colorado. This site is near 
the Vail ski area. New Jersey Zinc bought the Eagle Mine in 1915 and quickly developed 
it into one of the largest zinc mines in operation at the time. In 1919, New Jersey Zinc 
built an underground mill at Gilman to extract lead and zinc deposits from the ore. The 
mill operated until 1979 and the mine continued in production until 1984 ^ 

In 1985, the State of Colorado filed notice and claim against New Jersey Zinc’s successor, 
Gulf+Westem Industries (now Viacom), for natural resource damages under Superflind 
because heavy metal contaminants had begun to leach out of the mine and mill into the 
Eagle River. Since the families in Gilman used the contaminated Eagle River water to 
cook, bathe and drink, the EPA was forced to move the families in 1985 and close the 
town.” Today the town where as many as 2,000 people once lived is now a ghost town. 

Cleanup of the Eagle Mine and its environs began in 1988. Mountains of mine wastes 
were hauled away and a new water treatment plant was constructed. Today, the cleanup 
is nearly finished. Gulf+Westem and its successor Viacom have spent over $80 million. 
Viacom must continue to fund indefinitely the operations of the water treatment plant at 
an annual cost of about $1 million.^ 


^^The New Jersey Zinc Company. “The First Hundred Years of The New Jersey Zinc Company.” 

Obmascik. Mark. “Mine cleanups start to pay oflf, but positive results have a price.” TTie Denver Post. 
November 12, 1995. 

State Environmental Protection Agency Project Manager. 
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SELECTED ADDITIONAL SITES WHERE VIACOM 
AND ITS SUBSIDIARIES ARE LISTED BY THE U.S. 
ENVIRONMENTAL PROTECTION AGENCY OR BY 
STATE ENVIRONMENTAL REGULATORY 
AUTHORITIES AS A “POTENTIALLY RESPONSIBLE 
PARTY” FOR HAZARDOUS WASTE SITE CLEANUP 

COSTS 
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The following information was compiled from the United States 
Environmental Protection Agency’s listings on the Federal National Priorities 
List, CERCLIS, and State Analogs. 


GULF+WESTERN 

LASKIN/POPLAR OIL CO. 
JEFFERSON TOWNSHIP, OHIO 

SULLIVAN’S LEDGE 

NEW BEDFORD, MASSACHUSETTS 

WESTERN SAND & GRAVEL 
BURRILLVILLE, RHODE ISLAND 

BUTTERWORTH #2 LANDFILL 
GRAND RAPIDS. MICHIGAN 

LIQUID DISPOSAL, INC. 

UTICA MICHIGAN 

YELLOW WATER ROAD DUMP 
BALDWIN, FLORIDA 

KLOCK MACH/GULF+WESTERN 
MANCHESTER, CONNECTICUT 

GULF+WESTERN TAYLOR FORGE 
MEMPHIS, TENNESSEE 

GULF+WESTERN 
MANUFACTURING TAYLOR 
FORGE DIVISION 
ACKERMAN. MISSISSIPPI 

GULF+WESTERN 
MANUFACTURING COMPANY, 
BOHN ALUMINUM AND BRASS 
GREENSBURG, INDIANA 


FORMER GULF+WESTERN/ 
BUCKEYE FORGE 
CLEVELAND, OHIO 

HEATCRAFT REFRIGERATION 
(AKA GULF+WESTERN 
MANUFACTURING CO./ BOHN HEAT 
TRANSFER) 

DANVILLE, ILLINOIS 

CONTAINER CARE, INC 
(AKA GULF+WESTERN 
MANUFACTURING CO. TAYLOR 
FORGE DIVISION, AKA PIER 
FOURTEEN) 

CICERO, ILLINOIS 

GULF+WESTERN NATURAL 
RESOURCES GROUP 
GLOUCESTER CITY, NEW JERSEY 


BROWN COMPANY 

THERMO-CHEM, INC. 
MUSKEGON, MICHIGAN 

BROWN COMPANY 
PORTLAND, MAINE 
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THE SCHRAFFT CANDY 
COMPANY 

PLYMOUTH HARBOR/CANNON 
ENG. CORP. 

PLYMOUTH, MASSACHUSETTS 

CANNON ENGmEERING CORP. 
BRIDGEWATER, MASSACHUSETTS 


THE NEW JERSEY ZINC CO. 

JACKS CREEK/SmON SMELTING 
& REFINERY 

MAITLAND, PENNSYLVANIA 

TONOLLI CORP. 

NESQUEHONING, PENNSYLVANIA 

NEW JERSEY ZINC 
DEPUE, ILLINOIS 


WICKES 

STRINGFELLOW 

GLEN AVON HEIGHTS, CALIFORNIA 

LANDFILL & RESOURCE 
RECOVERY 

NORTH SMITHFIELD, RHODE 
ISLAND 

FOLKERTSMA REFUSE 
GRAND RAPIDS, MICHIGAN 

EASTERN DIVERSIFIED METALS 
HOMETOWN, PENNSYLVANIA 


KATZENBACH & WARREN 

SOLVENTS RECOVERY SERVICE 
NEW ENGLAND 
SOUTHINGTON, CONNECTICUT 


KAYSER-ROTH CORP. 

STAMINA MILLS, INC. 

NORTH SMITHFIELD, RHODE 
ISLAND 

BEAUNITCORP. (CIRCULAR KNIT 
&DYE) 

FOUNTAIN INN, SOUTH CAROLINA 


OLD STONE MILL CORP. 

SOLVENTS RECOVERY SERVICE 
NEW ENGLAND 
SOUTHINGTON. CONNECTICUT 


COMMERCIAL VINYLS 
CORP. 

ENVmOCHEM CORP. 
ZIONSVILLE, INDIANA 
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Copyright 1990 U.P.I. 

September 19, 1990, Wednesday, BC cycle 
SECTION: Regional News 
LENGTH: 364 words 

HEADLINE: State to study possible effects of contaminated water, soil 
DATELINE: JEFFERSON CITY, Mo. 

BODY: 

The Missouri Department of Health will start a federally funded study to 
determine whether some residents of Jasper County in southwestern Missouri may 
have health problems caused by exposure to water and soil contaminated by lead 
euid cadmium, officials said Wednesday. 

The study will focus on the areas of the county known as the Jasper County 
Superfund Site, which are eligible for federal cleanup assistance. 

' 'Data from this study should help us determine what effect exposure to 
these metals may be having on the health and welfare of residents and whether 
further action is needed to ensure public health,’’ said Dr. John Bagby, 
director of the Health Department. 

Included in the study are parts of Webb City, Oronogo, Duenweg, Cartervilla 
and Joplin. 

The Jasper County site is one of three areas in the Tri-State Mining 
District of Missouri, Kansas and Oklahoma that has been declared a Superfund 
site. The others were Cherokee County in Kansas and Tar Creek in Ottawa Countv. 

a ^ ' 


The Tri-State Mining District was one of the largest lead-zinc mining areas 
in the world from 1850 to 1957. 

Missouri produces the most lead in the nation with lead ore currently being 
mined in the southeastern part of the state . 

Government studies have shown that mining wastes have leaked into the ground 
water and surface water at the Jasper County site, and about 1, 500 people get 
their drinking water from private wells within 3 miles of that area. 

Excessive exposure to lead and cadmium is associated with cancer, damage to 
the kidneys and central nervous system, low birth weight, high blood pressure 
and developmental defects, Bagby said. 

A census will be taken of residents in the area, the director said. A sample 
of 400 exposed and 400 people not exposed will be taken from the census. 

The participants will be interviewed by health officials to determine 
lifestyle information, amount of exposure to the areas of contamination and 
possible health effects that could be Imked with cadmium or lead exposure. 

Urine and blood samples also will be taken. 
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. United Press International September 19, 1990, Wednesday, BC cycle 

Additional blood testing will be offered to people found to have high blood 
lead or cadmium levels . 
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STATEMENT OF THE GOVERNMENT FINANCE OFFICERS ASSOCIATION 


Introduction 

This written statement is submitted on behalf of the Government Finance Officers 
Association (GFOA), a professional association of 13,500 state and local government 
officials who manage the financial resources of our nation's states, cities, counties, towns, 
districts, and authorities. GFOA strongly supports a grandfather provision that would, at 
a minimum, restore flow control for those jurisdictions that acted in good faith and relied 
on existing flow control statutes to finance solid waste facilities. GFOA urges Congress 
to pass a flow control bill this year and end the uncertainty surrounding this issue. 

As a matter of policy, GFOA believes flow control is an important financing tool. Flow 
control has permitted governments to raise sufficient revenues to manage comprehensive 
waste management programs through charges on those who use a facility rather than the 
general taxpayers of a community. This method of financing permits revenues to be 
collected by beneficiaries of the system within the service area, which may encompass a 
county and several other separate taxing jurisdictions. Therefore, GFOA has supported 
federal legislation authorizing the use of flow control so that governmental entities could 
continue to carry out their responsibility to manage solid waste within their boundaries. 

GFOA is deeply troubled that members of Congress are now questioning the need for 
flow control legislation that would grandfather certain existing facilities because of the 
lack of severe financial emergencies, such as defaults, during Congressional 
consideration of flow control legislation. GFOA assures members of Congress that the 
need for legislative action has not diminished. Communities, individual and business 
taxpayers, and bondholders arc all affected by the lack of flow control. 

In this statement, GFOA responds to several issues that have been raised by members of 
Congress and others concerning the need for flow control authority. These are: 

o the reason for the lack of bond defaults and other severe financial 
emergencies, 

o the meaning of issue-specific credit ratings, 

o characteristics of projects secured by flow control, and 
o disclosure to bondholders about flow control. 

Finally, GFOA is joined in this statement by 32 finance officers from 23 states who 
represent jurisdictions that have experienced financial hardships as a result of the loss of 
flow control or who believe it is incumbent on Congress to restore flow control authority 
for those jurisdictions that made long-term financial commitments in reliance on flow 
control authority. 


1 
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The Reason for the Lack of Bond Defaults and Other Severe Financial Emergencies 

There is a mistaken impression that flow control legislation is not needed because 
governments are not failing to make debt service payments on their solid waste facility 
bonds or filing for bankruptcy. This does not mean, however, that jurisdictions are not 
experiencing severe financial hardships. Default and bankruptcy are options of last resort 
and are not actions entered into unless all other financial alternatives have been 
exhausted. Governments provide services that are essential to the general welfare of 
communities and they need continued access to the municipal bond market to perform 
their essential functions. If they default on their bonds or file for bankruptcy, they will be 
denied future access to the bond market. 

In the lengthy history of state and local debt financing, defaults have occurred rarely. The 
confidence of the municipal bond market is essential and municipal issuers make every 
effort to honor their debt obligations. As a result, debt repudiation is very uncommon. 
Since 1839, there have been less than 10,000 defaults by state and local government 
issuers. Almost half of those defaults occurred during the Great Depression. In 1937, 
federal legislation was passed to permit governments to file for bankruptcy protection. 
Since then, only 437 units of government have sought such protection. Furthermore, for 
some governments, bankruptcy is not even an option because federal law now requires 
that state statutes specifically authorize a bankruptcy filing. At this time, governments in 
approximately 60 percent of the states are not even authorized to file for bankruptcy 
under Chapter 9 of the federal bankruptcy laws. 

The stigma of a default or bankruptcy and the difficult question of access to the bond 
market thereafter place extreme pressure on issuers of municipal debt to do everything in 
their power to repay their debt. Therefore, governments that relied on flow control have 
taken various remedial actions to maintain their fiscal stability and prevent a financial 
emergency. Remedies necessarily cause financial hardships for affected jurisdictions 
because already-scarce resources must be diverted to the repayment of outstanding debt. 
The following is a list of actions that have been taken by govenunents to maintain their 
credit ratings, prevent further downgrades in their credit ratings and avoid default or 
bankruptcy: 

o the restructuring of existing debt to reduce the amount of atmual debt 

service payments that need to be paid to bondholders, 
o reductions in other capital expenditures, 
o modifications in the use of a facility to extend its expected life, 
o the imposition of new fees on all real property owners, 
o water and sewer bill surcharges, 
o the imposition of surcharges on other services, 
o staff reductions, 

o reductions in other governmental services and programs. 


2 
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0 drawdowns of unrestricted reserves, 

o loans from other governmental funds to offset revenue losses, 
o cancellation of future projects, and 

o delay of maintenance on existing facilities. 

In addition to the financial hardship caused by these actions, affected governments have 
been adversely affected by 

o the threat of litigation and legal expenses for litigation, 
o the need to renegotiate contracts with municipalities and private haulers, 
o the payment of legal, underwriting and other expenses associated with 
restructuring troubled debt, 
o higher financing costs caused by downgrades, 
o taking over the debt of troubled issuers, 
o bumping up against tax and expenditure limitations, and 
o bumping up against debt limits. 

The flow control problem has not gone away. Many governments still rely on flow 
control while litigation is pending to determine whether their particular state law or local 
ordinance is unconstitutional. Therefore, these jurisdictions have not yet had to deal with 
the full impact of the C & A Carbone. Inc., et al v. Town of Clarkstown, NY decision. 

For some governments that are already trying to adjust to reduced tipping fees and the 
diversion of waste to other facilities, the situation is becoming even more urgent as they 
are running out of stop-gap measures and the further delays or even abandonment by the 
Congress is an ever-increasing possibility. 


The Meaning of Issue-Specific Credit Ratings 

GFOA is concerned that there has been some confusion about the meaning of solid waste 
credit ratings. In its written statement to the Committee on Environment and Public 
Works, Standard and Poor’s provides important information about solid waste credit 
ratings, explaining they are issue-specific as contrasted with issuer ratings. Issue-specific 
ratings provide a current opinion of creditworthiness with respect to a specific bond issue 
for a project and not a governmental entity. Such factors as the security provisions of the 
specific financing, the service area economy, system operations, and project finances and 
costs are the basis for assessing the credit of these bonds. An issue-specific credit rating 
does not reflect the creditworthiness of a government. To determine the credit-worthiness 
of a government, an analysis is performed that focuses on a review of the government’s 
debt and financial performance, it’s management, and the local economy. 

Issue-specific ratings only evaluate a specific project, such as a solid waste facility, and 
include a review of that project’s financial operations. The rating takes into account the 
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ability of the system to set and increase rates for the project, the flexibility it has to 
establish new fees and revenue sources, and the revenues that are pledged to the 
repayment of the bonds. While revenue increases and other financial adjustments 
necessitated by the lack of flow control are causing financial pain in affected 
governments, that would not necessarily mean that ratings for the project would be 
expected to change, because the ability to make these financial adjustments was factored 
into the ratings analysis. 

Furthermore, governments that are not the issuers of bonds also have been affected by the 
loss of flow control because of the agreements they entered into with the issuers of solid 
waste bonds. Even though these participating governments are having to make higher 
payments to cover the debt service on bonds or are experiencing other financial 
hardships, these financial consequences do not affect the rating on the bonds issued to 
finance the facility. Bond ratings tell only part of the story. Even in the absence of 
ratings changes, there can be severe financial hardships. 


Characteristics of Pro jects Secured bv Flow Control 

During the recent Senate hearing on flow control, several comments were made 
concerning the selection, financing and operation of projects. This statement provides 
additional information about these various topics. 

It was suggested that flow control is not necessary because it permits underwriters to 
support facilities that are poor investments. Governments, not underwriters, issue bonds 
and assume the serious financial obligation to repay the debt over the life of the bonds. 
The preparation and approval of a bond issue is a complex process involving both 
appointed and elected public officials and many outside professionals, including financial 
advisors, bond lawyers and other counsel, engineers, trustees, rating analysts, bond 
guarantors and underwriters. The sale of debt requires the preparation of detailed 
disclosure documents, detailed feasibility studies, complex agreements between other 
jurisdictions and the private sector, various certifications, and governmental approvals. 

To suggest that underwriters ramrod inappropriate projects through this process 
oversimplifies the complexity and expense involved in bringing a bond issue to market. 

Additionally, GFOA believes that it is important to provide some historical perspective 
about flow control. In the 1980s, there were shortfalls in disposal capacity and flow 
control was viewed as an innovative solution to a public-policy problem-the disposal of 
waste. The shortfalls caused fees at existing facilities to rise to the levels that were 
commonplace before the Carbone decision. The fees that were set to sustain new 
facilities were viewed as sound financial options, even though today they may seem 
unjustified. As the supply curve shifted and more options for waste disposal became 
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available, users of the facilities sought to employ the least cost option, thus providing the 
impetus for challenging flow control. 

It has been suggested that the sale of solid waste bonds on a negotiated basis rather than 
a competitive basis was a questionable practice. As a matter of practice, a large number 
of bonds have been sold on a negotiated basis in reeent years. While GFOA recommends 
the competitive method of sale rather than a negotiated sale in many instances, it 
recognizes that conditions may warrant a negotiated sale. Solid waste transactions, in 
fact, did exhibit some of these conditions as they were complex transactions and the debt 
was not backed by an issuer's full faith and credit or a strong, known or historically 
performing revenue stream. Moreover, the use of the negotiated sale process was 
expected to reduce borrowing costs because the underwriter would be familiar with the 
details of the transaction, having been an active participant in the planning process. 

During the recent Senate hearing, the Committee was informed of an unidentified project 
for which bonds had been issued, but construction had not occurred. This development is 
a rather unusual occurrence in the municipal market, which could have serious financial 
repercussions for an issuer. Presumably, the issuer would “call” the bonds at the first 
opportunity and pay off the bondholders before the bonds matured, because of the 
borrowing costs that are being incurred. There are several federal tax and securities law 
provisions that need to be considered in this context. Current federal tax law provisions 
permit an issuer to invest bond proceeds that are not spent for construction purposes, but 
the law also requires the issuer to rebate to the federal government any investment 
earnings above the bond yield. (These earnings are called arbitrage earnings.) As a 
result, there is no financial incentive to issue bonds for a project that is not likely to go 
forward. Additionally, issuers incur significant borrowing costs that cannot be recovered 
by investment of the bond proceeds, so the issuer is actually “out of pocket” for the 
expenses. 

Another consideration is the fact that federal securities laws provide that state and loeal 
governments have a duty to produce disclosure documents that do not contain 
misstatements or omissions of "material" facts. Failure to meet these requirements could 
result in a Securities and Exchange Commission enforcement action or private litigation. 
Proceeding with a project that is not viable and using bond proceeds in a manner 
inconsistent with the way in which the disclosure documents describe their use could 
invite an SEC investigation. 

At the hearing, it was suggested that solid waste issuers are "awash with cash" because of 
the high fees that were eharged. As we have explained above, the economics of the 
industry at the time many of these facilities were financed justified the rate levels that 
were established. Additionally, from a financing perspective, it is important to 
remember that some regional solid waste authorities that sold solid waste bonds were 
independent entities that did not have taxing authority, so they were completely 
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dependent on the revenues earned by the system. As a result, it is necessary for them to 
establish reserves for debt service coverage or replacement of property and to have 
resources on hand to respond to such contingencies as technology failures, economic 
downturns, business closures and other events affecting the operations of the facility. 


Disclosure to Bondholders about Flow Control 

Since the 1970s, the GFOA has prepared and updated disclosure guidelines for issuers of 
state and local government securities that set forth the items that should be included in the 
official statements of municipal bond issuers. Among the items that are highlighted for 
so-called enterprise facilities such as solid waste, are the sources of revenue to pay the 
debt service and any legal matters such as any pending judicial, administrative or 
regulatory proceedings that may significantly affect the enterprise's ability to perform its 
obligations to the holders of the securities being offered. 

During the Senate's recent flow control hearing, the question of bondholder disclosure 
was raised. Attached to this statement are several examples of official statement 
disclosures concerning issuers’ ability to control the flow of solid waste and state law 
enabling legislation. It will be noted that these documents are for transactions before 
1988. After this time period, the pace of solid waste financings that relied on flow 
control declined dramatically because the supply of disposal options had increased and 
such projects were not financially feasible. There is no discussion of any legal challenges 
to flow control because during this time period there had been no attacks on the practice 
on Commerce Clause grounds. There is some discussion of whether flow control laws 
were anticompetitive and violated antitrust laws. However, by the mid-1980s, the courts 
had clarified that if there was state enabling legislation authorizing flow control, there 
would be no antitrust violation. Therefore, the bondholders who purchased flow control 
bonds did not receive any warning about the risk that their bonds might decline in value 
because of the possibility of the invalidation of flow control authority. This disclosure 
was not warranted at the time because flow control was a legally permitted financing tool 
of unquestioned status. 


Concluding Comments 

The U.S. Supreme Court’s Carbone decision changed the rules in the middle of the game 
for many communities that relied on flow control. The relief that governments are now 
seeking to prevent greater financial instability is a reasonable request that will prevent the 
imposition of further burdens on governmental units whose financial condition has been 
imperiled; taxpayers who are paying higher taxes, fees, and surcharges; and bondholders 
who have seen a diminution in the value of their securities. It would be unfair to deny 
this request 
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To suggest that a vote for a limited grandfather exception is a vote for a tax increase 
demonstrates a complete lack of understanding of our system of public finance. Without 
flow control, many governments are having to impose new taxes, fees or surcharges on 
general taxpayers to avoid the untenable--a default or bankruptcy. In effect, assets are 
being diverted to waste haulers from local taxpayers. Ironically, because of the small 
number of large firms that control landfills, transfer stations and other facilities in many 
areas, customers may not benefit fi-om lower fees. The ability of firms to control market 
prices means the market is not purely competitive and the demise of flow control will not 
guarantee mote price competition and greater consumer protection. 

The federal government and state and local governments are partners in our federal 
system. The federal government should be helping local governments to live up to the 
financial commitments that were made when flow control was the law of the land. Unlike 
other federal actions that are needed to help governments, the passage of flow control 
legislation does not even cost a dime. Flow control does not affect every government, but 
that should not be the measure of its importance. Just because it is not front page news 
does not mean it is not of great significance. 

Mr. Chairman and members of the Committee, GFOA reiterates its support for a 
grandfather provision and appreciates this opportunity to submit a written statement. The 
Association would be happy to provide additional information, as needed. 


Additional Support for F low Control Legislation 

The Government Finance Officers Association is joined in its written statement by 
finance officers from throughout the United States. They represent jurisdictions that are 
experiencing financial hardships brought about by the lack of flow control authority or 
who believe it is incumbent upon the Congress of the United States to restore flow 
control for those governmental units that made long-term financial commitments based 
on that authority. They are: 


7 



576 


Robert P. Schaeffler, Deputy 

Onondaga Coun^ Resource Recovery Agency 

Onondaga County, New York 

Richard L. Roe, Finance Director 
Eau Claire County, Wisconsin 

M. Phillip Amodeo, Commissioner of Finance 
Dutchess County, New York 

•Slisan Bassi, Senior Controller 
Olmsted County. Minnesota 

[X)nald L. Phillips. Chairman 
Craven County Commissioners 
Craven County, North Carolina 



John Hatze^, AdmininraK>r 
Sussex County Municipal UtiliAef Authority 
Sussex County, New Jersey 


-iTlgAA^ 


Mary Gree/ Rnance nrector" 
CiQ^ of Greer, South Carolina 





listant State Comptroller 




Robert Booker. Ed. D, 

Chief Financial Officer/ Auditor and Controller 
County of San Diego, California 


s B. Pyers, Director off inance 
, ^ Wooster, Ohio 

— 

Lou D. Kofftnan, Trea^rer 
City of Albuquerque. New Mexico 

Erroll G. Williams. Assessor 
Orleans Parish Board of Assessors 
New Orleans, Louisiana 

Charles L. Houck. Chief Financial Officer 
County oCWarren. New Jersey 




Roger Bla^ Director. Manag«nent Services 
Salt Lak^ity Corporation 
Salt Lake City. Utah 




Michael B. Brown, City Manager 

City of Savannah. Georgia 






L- a. C\ 


Antoinette J. Anderson,<Oirector of Finance 
City of Milford, Connecticut 


Haigovind S. Patel. Cit> Comptroller 
City of Newburgh, New York 



Duttel C? Parsons. Aiiditor to the Treasurer 
City of St. Louis, Missouri 


$ 
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Rick J. Saturn, Finance Director 

City of Mt Pleasant, Michigan 

Johnnie E. Tripp, Chairman, Coastal Redranal 
Solid Waste Management Authority ana 
Commissioner. Pamlico County, North Carolina 

Durwood S. Curling. Executive Director 
Southeastern Public Service Authority of 
Virginia 


Jolprl. Payne, D^uQ^^asurer 
Clark C^nty, Washington 



a4J 


Thomas C. Setchell, CPA, County Treasurer 
LaSalle County, Illinois 





James Ufer, Acting 
Finance 
Hennepin County. Minnesota 


I I M. 

Director of ^dget and 


Michabl P. O Keefe. Finance Director 1 / Ronald A. Morris. Budget and Accounl 

Village of Villa Park. Illinois 


Ronald A. Morris. Budget and Accounting 
Manager 

New Castle County. Delaware 


J 




Stanley Alien. Mn^cc'Director 
Bucks County. Penn^yUJtnia 


Richard M. Evans. Finance Director 

City of Savannah. Georgia 


Richard A. Schnuer. Finance Director . A • 

Cily of Champaign. Illinois Steve Sayler. Finance Director U 


Jeflerson County. Alabama 


Tkccae, r. c;— ~ . — 


Thomas G. Marcoux, Finance Director 
Town ofYork, Maine 


Theodore F. O’Neill, Executive Director 
Chester County Solid Waste Authority 
Chester County, Pennsylvania 


Attachments 
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Industriol and Office Propertie$ 


The Forum for Commercial Seal Estate 


March 13, 1997 


The Honorable Bob Smith 
Chairman 

Senate Subcommittee on Superfund, Waste Control, and Risk Assessment 
Committee on Environment and Public Works 
410 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Smith: 

On behalf of the National Association of Industrial and Office Properties (NAIOP), I am pleased 
to provide you and the committee this written testimony on S. 8, “The Superfund Cleanup 
Acceleration Act of 1997." 


NAIOP is comprised of more than 5,000 members nationwide and represents major developers, 
owners and investors of industrial, office and related commercial real estate 

In particular, our comments focus on Brownfields revitalization and the liability issues 
associated with these sites. In addKion, we are concerned with the current Superfund liability 
scheme as being a major impediment toward getting these hazardous waste sites cleaned up 
and put back into productive economic use. Finally, we advocate a strong state role in 
managing the rehabilitation of these hazardous waste sites. Your legislation addresses all of 
these issues in a positive way and we commend you for once again taking a leadership role in 
advancing comprehensive Superfund reform. 


NAIOP looks forward to working closely with you and the committee staff to ensure that the 
concepts outlined in S . 8 remain intact and that this much-ne^ed legislation is signed into law. 
We stand ready to assist you in this effort. y 



Robert D. Landis 

Vice' President for Government Affairs 


enclosures 


Wjodland Park, 2201 Cooperative Vhry • Herndon, Virginia 22071 • 703 904-7100 FAX: 703 904-7942 



579 




ii’e h-' Ccrr^yerc,:; Rf-O: Lj'uV- 

STATEMENT 

NATIONAL ASSOCIATION OF INDUSTRIAL AND OFFICE PROPERTIES (NAIOP) 

SENATE SUBCOMMITTEE ON SUPERFUND, WASTE CONTROL, 

AND RISK ASSESSMENT 

MARCH 12, 1997 

The National Association of Industrial and Office Properties (NAIOP) appreciates this 
opportunity to comment about Brownfields Redevelopment, in conjunction with the recent 
hearings and expected mark-up of S.8, “The Superfitnd Cleanup Acceleration Act of 1997”. 
NAIOP is comprised of over 5,000 members nationwide and is the nation's premier real estate 
organization for major developers, owners, and investors of industrial, office and related 
commercial real estate. NAIOP provides support and guidance to its members to help create, 
protect, and enhance the value of commercial and industrial real estate. 

The organization promotes grassroots public policy related to real estate development, 
investment and property rights. NAIOP members work with various public sector entities, 
particularly local governments and regional economic and industrial development agencies, 
authorities, and corporations in helping to bring unused or underutilized properties back as 
productive sources of jobs and tax revenues. As the owners, purchasers, and developers of 
properties whose revitalization and restoration to productive economic use will be directly 
effected by Superfund reform and Brownfields legislation, NAIOP members are among the most 
important stakeholders in the outcome of this important legislative initiative. 


Woodland Park, 2201 Cooperative Way • Herndon, Virginia 22071 • 703 904-7100 FAX: 703 904-7942 
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Brownfields and the Superfiind Liability Scheme 

From our perspective, a Brownfield is any real property which, due to actual or suspected 
environmental contamination, may lie idle, unoccupied, underutilized, unused, or have any one 
or combination of these characteristics. Although there are exceptions, in many, if not most 
instances, a Brownfield will not be the subject of an active investigation, remedial, or 
enforcement action by the U.S. Environmental Protection Agency (U.S.E.P.A.) or a state 
environmental agency. 

The contamination at a Brownfield may stem from activities that took place or conditions 
that arose before current ownership and operation of the property, and as a result of lawful non- 
negligent conduct. Liability for Brownfields cleanup arises under the federal Superfund and 
similar state statutes, and extends to all past and current owners and operators of the property and 
to any party responsible for generating or transporting any hazardous substances requiring 
cleanup at the property. Liability under this scheme is "joint and several," U„ each potentially 
responsible party ("PRP") bears the entire responsibility for all remedial expenses to a person 
who cleans up a site, notwithstanding the amount or nature of contamination for which the PRP 
may be individually responsible. Allocation among PRPs usually takes place in lawsuits or in 
other adversary contexts in which the PRPs seek equitable contribution among themselves. This 
liability scheme has discouraged parties who own properties which they believe may have 
contamination from putting these properties on the market and likewise has discouraged parties 
who could purchase and rehabilitate these properties from doing so. 

The Superfund liability scheme has in itself created and continued the sorry state of many 
Brownfields. The absence of development of these properties arises not only from fear of 
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enforcement action by U.S.E.P.A. or other governmental agencies, but also from the concern that 
any involvement with Brownfields property coutd result in a never ending source of liability. 

Recent State Initiatives Supported by NAIOP 

NAIOP applauds recent developments in various states that have improved the picture for 
Brownfields development. These state voluntary remediation programs facilitate the sale and 
redevelopment of Brownfields by allowing cleanu]^ based on the specific future use of the site 
and risk-based standards in lieu of an inflexible standard which may be technologically or 
financially unfeasible. These programs also provide binding government approvals which allow 
parties in real estate and commercial transactions to quantify risk. 

In Pennsylvania, for example, NAIOP actively participated in the legislative process that 
resulted in passage of ‘'The Land Recycling and Environmental Remediation Standards Act”, a 
landmark Brownfields bill. Under this statue, parties may choose to clean up contaminated 
properties to one or more of three different levels, after which they receive a release from 
liability imder state environmental laws. Pennsylvania’s voluntary remediation statute has been 
adopted as model legislation by the American Legislative Exchange Council, an organization 
represented by legislators from all 50 states. Under Pennsylvania's program, in effect only since 
July of 1996, 64 sites have already been cleaned up and a total of 195 sites have begun the formal 
process toward redevelopment. In comparison, only eight of Pennsylvania's 103 Superfund sites 
on EPA’s "National Priority List" have been cleaned up in the last 16 years. 
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NAIOP's Position 

NAIOP members have found that state Brownfields revitalization efforts, such as 
Pennsylvania's, are significant steps forward. However, it is important to stress that these state 
programs do not protect our members from liabili^ arising under the federal Superfund statute. 
NAIOP therefore supports the concept of EPA deferring to state voluntary remediation programs, 
and for statutory relief from federal Superfund liability for any party that successfully cleans up a 
site under a state voluntary remediation program. At the very least, NAIOP strongly favors a 
Brownfields provision which gives states greater authority in cleanup decisions at these sites as a 
vehicle for expediting redevelopment. 

In addition, NAIOP strongly supports reforms that will expedite the cleanup process by 
providing state voluntary cleanup programs with more flexibility on cleanup requirements and 
incentives for environmental remediation of certain properties with development potential. We 
also support changes that will more clearly define the specific due diligence prerequisites for 
qualifying a party as an "innocent purchaser." Qualifying for an exemption from liability allows 
for the purchase of property affected by federally-regulated hazardous substances without the 
buyer acquiring the associated cleanup liability. NAIOP seeks the removal of legal obstacles for 
obtaining financing for the acquisition and environmental remediation of certain properties with 
development potential. And finally, NAIOP advocates changes to what it currently views as an 
inequitable application of the law's retroactive and joint and several liability provisions and 
believes a compromise needs to be reached on this issue. 
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Conclusion 

S. 8 appears to make substantial progress toward achieving goals consistent with 
NAIOP's position, particularly with respect to Brownfields redevelopment. The more limited 
"stand alone" approach of S. 18, however, would provide access to only a limited amount of 
federal funds for Brownfields vitalization and does not adequately address the problems that give 
rise to Brownfields. Moreover, its enactment would poses the danger of creating an impression 
that Congress has found a "cure" for Brownfields when it has only applied a short-term and 
inconclusive solution to the problem. 

We appreciate this opportunity to provide these comments and look forward to working 
closely with the Committee toward the enactment of comprehensive Superfund reform outlined 
in S. 8 which includes substantive provisions that deal effectively with those problems associated 
with Brownfields redevelopment. 
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Good momiog. I am Langdoo Marsb, aad I am die Director of Iba Oregon Department 

of Esviromnentat Quality. I am spealdng today in support of Superfiind reform, and 1 want to DEPARTMENT OF 

provide you wi4i one state’s pe*^ieclive on a few crideal issues. ENVIRONMENTAL 

QUALITY 

IntroductioB ■ - 

Wb0e Oregon be unique in tibe particakrs of tts stue superAmd, I believe there are many toterests durt 

ere shared; <»jr primaTy shared interest is to have bodi a federal and state sttycrfbsd program dial i^otects oar 
chizms and can eaviroomcnt. 

Oregoa recestty retemKd its state si^erhind law. On July 18. 1995 Gov. Kttzheber signed into law & 
refc^ TTiessuT^ dtat was sponsored by industry and was a coilaboredve eflbrt emong my agency, envireamenta] 
groups, aad the ciiismis of Oregon. We complemd addMenel ruiemakti^; oo January 10, 1997, and I believe 
OregcHi now has a &«nework wh«« we will get i&oie deaitsp done at » lower east while we prote^ our cittzeas and 
our satural resources. 

Our legUlature wu quite rec^ve to state superfusd nform, but they were adamant that Oregon’s 
resources would sot be Impaired. First mi foremost was die protection of our cozens, but protecdoD of our 
^oondwator was also imperative. Lil» most Western states, Oregonians roly heavily oa gruuadwaten over 75% of 
(^gtmins rely os groundwater as « le^ a v/ajaa suppty and almost 50% rely on poondwater exclusivety. 

We esmot afford to write offbtmeficial uses of water. Let me re-emphasIze teat we seed to protect for 
b»eflcial uses ~ for drlnkhig water, a^pknltimd use, mteistrlal use, or tee Buuit»gnce of viable 

eeosystffits. 

1 beUeite teat our reformed ;^te sa^eifmd has tee.tqq^t^ate balance between proteetioB and cost My 
gnvest cQiKera wite nmy of tee reforms is tea they will moA k m even gymiee «Bouat of delay and 

M^ion wite fmmtr tnvlfojsne&te] ffdos. In each aad every tofism packaateere art ittea Oiegoa ctmld sapptat 
Ixit we eansot mpitoft mtasKts whidi, eumulki'ttety, un^mine wh^ we r^^ as essmitial and 
viabte pfograms: bote tee fodora] and tee envfomoiCBtal ckaitup 

pK ^am. We believe that ti«rBsltoukil«!iin fewi fotes tea Imi^ pytyb lams. 


811. SW Sixte Avenue 
Portland, OR 97204-1390 
^)229-S696 
TDD (503) 229^993 

MQ-J 
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Supcrfilod RtMitfaorization 
March 5 , 1997 
Langdon Marah, ODEQ 
Page 2 

I will address some of the proposed reforms m some detail, but first let me offer a potential selutioa which 
was a proaiittoit part of Oregoo's superflind reform: “hot spots.” Or^on believes determining where hot spots exist 
is a critical step to ensure treatment is employed where it a a p p ro|»i a t e and cost-reasonable. Containmeaf or other 
lower cost options should be used vthen tirere are less serious tiireats. A "hot spot” is an area of high concentration, 
high mobility, or one not readily contained tiiat presents arisk to human healtii or the environment taking into 
account fimire land use and current and fliture beneficial uses of water. This does NOT m ean that all groundwater 
must be cleaned up to drinkmg water standards, but it does mean tiiat the responsible party (RP) must consider 
treatment remedies if tiiere are reasonably likely future uses of the land or water where a non-treatment option 
would present an unacceptable risk. Even though treatment is preferred at hot spots, the remedy selection is still 
subject to balancing factors. 

These balancing factors are: (1) effectiveness of die remedy; (2) technical and practical unplementahjlity; 
(3) long-term reliability, (4) short-term ri^ firem in^lementatioD; and (5) reasonableness of cost. So, while 
treatment Is prefoned for hot Spots, any remedy must be cost reasonable. 

Brownfields 

Oregon supports tiie provisions to increase brownfields redevelopment Oregon has an active Voluntary 
Cleanup Program and has employed prospective purehaser agreements to focflltate redevelepmeat We believe that 
a clean enviremment and a strong ecooomy are not mutually exclusive, but actually complement one anodier. When 
we redevelop brownfields, we want to make sure foat botii the land and the water are put back into productive use. 
Often, lack of information is the biggest impedimeitf to redevelopment By tnalcwg bedi grants and loans available 
for site characterization and assessment, we ean “jump start” tiie redevei^unent process. 

Oregon has had an effective V ohmter y Cleanup Program sinee 1991, and, while we would welcome foods 
to enhance or refine our progricn, we are concerned timt an evtrfy cmnplex system to detennine s^etiter a state 
progrem is a “qualtiyin^ one, will detnet from our euireat suecesa. We believe cleam^W conduct^ Mntjwf a state 
program should not also be subject to federal oversight so long as progress cootinues et tire site. Also, states roust 
have an appropriate degree of latitude to dlfler with the federal progr am without losing “qualifying grao^e 
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Or^oa stqyports some form of delegation of Supetfund to dxe states. We believe the flexible structure 
allowmg as much delegatioQ as die state desires and can handle is dw best structure. Likewise, we support self- 
CdT i ficati o n and making the state share 10%. Our biggest concerns are: (1) the ovenide of state standards; (2) an 
overly-complex and time-consuming delegation process (like RCRA audiori 2 ation): and (3) die potential of 
delegating authority without adequate funding. 

Or^oit does not believe that state standards are in any way requiiiDg “gold-plated” cleanups; we are 
requiring that cieiaups protect our citizens and restore our resources for current md liiture use. The provisions for 
charging the state for selecting more expensive remedies will lead to endless speculation, and denying cost recovoy 
ftr dioH remedies seems to be doubly punitive, While we share tire coicept tiiat states should be able to assume as 
much ddegation as drey desire and are suited to assume, the different draft {noposals make deleptioo too cooqrlex 
and subject to second-guessing. We support the “1 0% or less” state cost share revision, but we do have lingering 
concerns that greater orphan shares may place an increasing burden on strapped state finances. 

Conimuttitv PartieipatiiMi 

Oregon believes that Superfund remedies must be community remedies and we siqrpoit measures tiiat will 
gamer more partic^atkm and do a beOer of communieatioa. Remedial actions are often quite grttup ii-v ^^4 

technical so pravldiiig Technical Assistance Grants should be an dement in any reform l^islation. While 
^escribing die composition of community re^onse organizations be appropriase for the most eon^lex 
Superfond sites, we would prefer a more flexible approach dial secures partic^iatioa without following overly- 
detailed steps. 

Selectioa of Remedial Actions 

Oregon si^poits c o n si d er ation of current and fiitnre hmd use and beo^tal uses of water when evaluating 
remdial actiofia. First and fomnoat, however, remedial actions must protect huntanhealdiaDddieaviraQmenL .lt 
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Supccfuod Rean&oriadaon 
199? 

Lttn^on Marshy ODEQ 

Paged 

is Rsso&i^Ie to estanate vAat will nasuh &om various lazid aad water uses, but we must talm a reasmably 

long view as to what those uses will be and to allow corrections if our estimates are incorrect 

Muy ptopasais lave masad an accr^cabie risk range nd dteu stas^aids in statiite. My cos^n 
with retainiog the risk laage while dianging the udiolc of the risk cajculns is that we will simply be Juggling 
aundms and n^ f^otecth^ mir citizens <x our eavkonmeat If we change die rude Otow is calcoltted) 

and automatically favor dw lowest cost remediation, we may be changing ehanup programs to eontainmerU 
pognuns Hasi pose omttnuing and usaccepodde risks to our citizans. 

Oregon elected to move to prescribed single risk levels (1 X lO*^; Hazard Index <1; and point before 
s^ifieant aivme inspact to ecological receptors) rather d>an retaining its process-detamined ("low^ 

Feasible'*) or adopting the Superfund cleanup ranges (die cancer risk range of 1 X lO** to 1 X KT*; a hazard index 
not fo e xcee d 1; or protects ecosystems from signifies^ tfireats to foeir sustaintfrility}. Oregon does not-reqtore 
tre^entto die 10*^ level, bat it does feoaire nroTcctioo to diei level ~ the protection may include institutional or 
engineering controls diet limit exposure. 

Oregon also believes dut revisioais to risk assessment and risk protocols will be clearer if the "hot spof’ 

is ^ployed. To determine what is a "high eoncentraritm" or what is "highly mobile," cme have a 
reasonable baseline as to what any risk is from a contaainaot Oregon supports the quest to quantify actual risk, but 
we do not su^}mt the idea th^ risk can be defined aw^. While diere is great uncertainty in dm risk — «*<naiwn t 
process, we believe that diere an very real risks beu^ flind by our citizens that live next to or even on cleanup 
sites. Let us malm mre ditf we imf^ove risk assessment rather than merely discredit ^lat Is an yet 

essential tool. We strongly support developing isplemeating regulations rather thu ■ wtanp Hm r to preserve 
tedmieat inotoeol in stett^. 

Lfabaitv 

Ongocsoppom the rMentioDOftiie basic Si^erfondsvict, joint, and seven] liability sdieme. Wealso 
shan the view ditft Imrited "carve-oi^ (e^., municipal iandfilU and de iHferomb pmties) are a p p r ^ ri a*«i«^ mi that 
aDallaevtion system can make cx»t of remediatianm^ equitable. We do have coocerns with the potential breadth 
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Laagdra Mar^ OD6Q 
Pages 

of some of the poposed exemptioas such as die small business exemption or the recyclers’ exemptioa. While we 
do not want to unduly burden those who make relatively minor contributions, we do believe that owners and 
c^erators should clean the prop er ty they contaminated rather than forcing die public-at-large to bear diose costs. 



MksdlftBSUU 

Oregon cannot support capping or sunsettmgtf the National Priorities List. We believe diat sites diat 
watrant listing should be bstadndierdum inclosing an arbitrary e^ or an Mitoniad^^lly ttg clinhig numKef of sites 
per year. We do suppuil state eencutreaoe m listing but we believe that we must eddress problems as they arise 

rather than using a lottery approach to which sites are listed. While Oregon has only a dosraSuptffUnd sites, we 
have over 250 state superfimd sites. Very few of these sites would over be of Si^erftind caliber, but we believe di** 
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Suporflind Reauthorization 
March 5. 1997 

Mat^^ ODBQ 

diere aronuny more than the 100 or so Suparftuul sites across the oounfiry that might be listed in the next 5 years, 
and more than the 2 that aught be Oregon’s fiur share of the cap amoimL 


Fundfag 

Finally, I would Uke to say a link bit aboot fliodlng and die long-tenn fhture of St^ieifUnd. We beliei^ 
that reaudiorizatiaikesseDtial and that Si^erOind must eontittue. Whik we st^pozt and would seek delegation of 
Super6md to the statt, we are concenied dial the kn«l of Amding and support diat come whh del^^ks nu^ be 


inaikquate. 


Ccndusion 

Oregoo U on the ri^t path to balance protection with reasonable cost However, we have gnve conaxTU 
that many proposed refbnn measures will undennine the of the states to carry out an effective environmentaJ 

cleanup programs. Oregon believes states izmst have the ability to set and enforce cleani^ standards; require 
treatmeitf of ‘liot eofivce ckaups of all RPs in an cquitubk mannig*, and povide ovtni^ ud asshmus^e to 
those who wish to redevelop brownfields. There are some good ideas to refoim Superfimd, but some of the 
proposals go too far by eitfaer weakening dw level of protactioa our citizens and environmeat need and deserve, or 
hy drastically reducing die amount of mos^ dwt goes to acnial cleanup. I urge you to lode car^i% at wmy of dm 
refinms and wei^ how these will afiSect state programs. Whik states may desire to run didr own 

si^ai^md program, we have relied on (he federal Si^wcfirnd as a safety net Without Superfimd’s political and 
financiil musek, max^ states, inchiding Orqton, wQI be feeing cnonnous pressure to allow die degradation of our 
efiviraQCBeitti&fee]teineofid3MRt>tBRneoetsavmgs. ! ask thtf you lec^tize^conlhmed need ferSi^erfoad and 
diat you allow the states to customize their cleanup laws to dia unique requirements of their states. We hope to 
contiDUB to wcult wife you to refine your bill so real reform is gaioed whik ure cnu rin ua to danonstrate 
tei^drouciuadat ppo te ct ^ and cfiooomic dewkpment can woi 

Thank you for the opportunity to testiife todi^. I would be more than willing to answer any qoestioos you 


fflitybave. 
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Superfund Briefing Paper 
Oregon DEQ Approach to Superfund Reform 


Limited Fixes to The 1995 Oregon Legislacure passed a state supeifundrefomi bill that Governor Kitzhaber 

Limited signed into law in July, 1995. The bill lequM nilemakmg on three key areas: 

Problems • Hot spots; 

• Risk protocol: and 

• Remedy seleetion 

Rulemaking was completed in January, 1997, and DEQ, industry, and the envircmmental 
community believe we have a state saperiund that works. The liability scheme remains 
intact, but remedial acdons are both protective and cost reasonable. The points below are 
areas we believe Oregon can provide a national model to break the reauthorizalion impasse. 


Hot spots Hot spots are areas of high eoncentraden of eontaminants where DEQ requires treatment 

rather than containment. the passage of the new law and subsequent rules, DEQ moved 
away from treatment of all contamination and now requires treatment, if feasible, where die 
risk to people and die environment would remain unacceptable if only control measures were 
to be employed. Treatment is still subject to balancing factors that keep remediatioo costs 
reasonable. 


Risk Protocol Oregon moved from **bad:ground” or ‘^lowest feasible concentration” standards to an explicit 
risk-based standard for both human healdi and ecologiGal receptors. The risk assessment is 
based on the most recent science and allows die use of odier dian default assumptions and 
probabilistic methods. Risk assessments for both human and ecological receptors are based 
on reasonable, not worst case or **raasoaable maximum,” assumptions. 


Protect Oregon does not require ail groundwater to be cleaned up to drinking water standards, but it 

Beaefieial Uses of does require that all beneficial uses be restored or protected. For example, an aquifer not 
Water used for drinking water but used for inigation must be restored for that use. Oregon will not 

require the impossible (forcing cleanups to unrealistic standards or inordinate costs), but 
neidier will it allow routine “writing off’ of aquifers. This is not an aquifer elassiScation 
approach, but an approach that does not require groundwater cleanup as long as the long- 
tenn beneficial uses are protected. 


Consideration of Just as Oregon protects water for its cuirait and future uses. It will also protect land for its 
Land Use uses. Not everything will be cleaned up to a “resideotUT standard, but every citizen and die 

environment will be pr o tected. 


While each remedy must be protective, die ralas j^ovide that the least expensive reme<fy be 
Balancing selected unless there are proportionately greater benefits gained in effectiveness, reliability. 

Factors or implementability or less implemmtatian risk. Treatment of hot spots has a hi^er cost 

threshold since risks from hot spots are greater. 


Oregon DEQ Superfund Briefing Paper 2/27/9? 
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Enbaaesd iPttblic Mcnr* Or»gon citi^os wen involved ia last round of state su^»k&ii 4 nilmaking than 
ParticipstioB ever be&ra, and more &&tea% will he involved in risk maoegemeat decisions. Tbe 

detmninfltian of reasonably likely Uad and water uses will be a public process, and the 
eventual remedy will be one where ettizcas have had an early and meaninghil opportunity to 
participate. 


Brownflelds Oregon st^)poits brownfieki initiBtives and has implemented a number of measures to move 
brownfields from being a good idea to a reality. Oregon’s Voluntary Cleanup Program has 
used tools such as expedited cleanup processes, phased cleanups, prospective purchaser 
sgreoneats, and liability exemptions (e.g., lendm and gov’t) to get more cleanups done and 
more land back into prckuctive use. More cm be done and Oregon suj^its using Superfimd 
moneys to leverage these improvemacits. 


Limited "Carve- Oregon supports the continuation of the strict, joint, several, and retroactive liability scheme, 
outs’* but we also believe that giere are legitimate exemptions or carve-outs such as municipal solid 

waste &cUities. However, where there axe legitimate carve-outs, diere must be adequate 
fhnding to ensure that necessary remediation occurs to protect human health and die 
environment 


Concluding Oregon believes that certain federal Superfund reforms ate essential, but some of the 

Commefits {xevious Congressional pr<^)osed tefonns went too far and would have undeimined bofii the 

federal md the state programs. We recommend the following general measures: 

• Retain strict, joint, several, and retroactive liability, but provide limited carve- 
outs; 

• Perfotm risk assessmeoU on reasonable, scientifically-sound assumptions; 

• Retain tmSznent as the preferred remedy at hot ^ts; 

• Consider reasonably lil^y land use and beneficial use of water in remedy 
selection; 

• Involve all atakaholderi in tire cleanup process; 

• Select cost-reaaewabie remedies that are protective; 

• Use states as '*e9qmim«ital stations*' ibr ideas that work witiiout burdening stetK 
with dispn^ortuxiate costs or hurdles; and 

• Make brownfields redevelopment a reality. 

Oregon believes its vokmtary cleanup program and brownfields initiatives have shown that 
cleanups can be dene cooperatively, at reasonable cost, and car oat Iwd back into 
productive use whfie-still protecting our citizens and our envirteunecd:. If you would like 
det^ on how the Oregon ^roacb might be employed whh the federal Superfund 
reforms, please contact: 

• Mary Wahl (503) 229-5072 

• Dick Pedersen (503) 229-5332 or 

• Koenig (503) 229-6801 
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